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I.  GENERAL 


.1     Authority  of  the  Department 

Implementation  of  the  Taylor  Grazing  Act  of  I934  is  committed  to  the  discretion  of  the  Secretary  of  the 
Interior.  Protection  and  management  of  Federal  range  lands  is  a  continuing  responsibility  and  may  not 
be  divested  through  agreement  with  a  private  party.  An  allotment  management  plan  is  not  such  a 
permanently  binding  contract  that  the  grazing  user's  refusal  to  agree  to  changes  precludes  BLM  from 
modifying  or  vacating  the  plan  upon  a  finding,  rationally  based,  that  the  plan  is  inconsistent  with  BLM 
objectives  and  good  range  management. 

Bert  N.  Smith,  Paul  Smith  v.  Bureau  of  Land  Management,  48  IBLA  385  (July  II,  I980) 

Implementation  of  the  Taylor  Grazing  Act  of  I934,  as  amended,  is  committed  to  the  discretion  of  the 
Secretary  of  the  Interior.  An  adjudication  of  grazing  privileges  will  not  be  set  aside  on  appeal  if  it  is 
reasonable  and  substantially  complies  with  the  provisions  of  the  Federal  Range  Code  for  grazing,  43 
CFR  Part  4I00. 

Clyde  L  Dorius,  Douglas  L  Bown  v.  Bureau  of  Land  Management,  83  IBLA  29  (September  24,  I984) 

Implementation  of  the  Act  of  Sept.  1,  1937  (the  Reindeer  Industry  Act)  is  committed  to  the  discretion  of 
the  Secretary  of  the  Interior.  When  BLM  rejects  an  application  for  a  reindeer  grazing  permit  after 
consulting  with  the  Alaska  Dept.  of  Fish  and  Game,  which  opposes  approval,  and  the  applicant  fails  to 
show  error  in  BLM's  findings  or  an  abuse  of  discretion,  BLM's  decision  is  properly  affirmed  on  appeal. 

Thomas  L  Gray.  121  IBLA  295  (  Dec.  3,  1991) 


1.  General  (cont'd) 


.2    Authority  of  Subordinate  Officials 

An  instruction  memorandum  is  merely  a  document  for  internal  use  by  BLM  employees  and  has  no  legal 
force  or  effect.  It  is  not  directed  to  outside  parties  and  neither  initiates  or  disposes  of  an  individual  case, 
so  it  is  not  a  "decision"  subject  to  appeal  under  43  CFR  4.410. 

State  of  Alaska,  106  IBLA  160  (Dec.  20,  1988)  95  I.D.  304 

The  holder  of  the  expiring  permit  must  accept  the  terms  and  conditions  to  be  included  in  the  new  permit 
in  order  to  receive  first  priority  for  receipt  of  the  new  permit.  When  a  BLM  notice  seeking  applications  for 
the  permit  which  are  within  the  scope  of  BLM's  authority,  the  conditions  are  not  arbitrary  and  capricious, 
and  when  it  is  clear  that  an  applicant  who  may  otherwise  qualify  for  first  priority  has  no  desire  to  meet 
those  terms  and  conditions,  it  is  proper  for  BLM  to  reject  the  application  because  the  applicant  does  not 
intend  to  meet  the  terms  and  conditions  precedent  to  issuance  of  the  permit. 

Pete  Stamatakis  v.  Bureau  of  Land  Management,  115  IBLA  69  (  June  15,  1990) 

Where  the  Colorado  State  Director,  BLM,  issued  a  decision  approving  a  record  of  decision  for  an  EIS 
regarding  a  vegetative  treatment  program  for  13  western  states,  insofar  as  it  related  to  public  lands 
administered  by  BLM  in  Colorado,  and  the  Ass't  Secretary,  Land  and  Minerals  Management, 
subsequently  concurred  in  selection  of  the  vegetative  treatment  program,  that  concurrence  amounted 
to  Secretarial  approval  of  the  vegetative  treatment  program  for  BLM  lands  in  13  Western  states,  including 
Colorado.  Accordingly,  the  Board  of  Land  Appeals  lacks  jurisdiction  to  consider  an  appeal  of  the 
Colorado  State  Director's  decision  file  subsequent  to  the  Ass't  Secretary's  action. 

The  Wilderness  Society,  122  IBLA  162  (Feb.  6,  1992) 


1.  General  (cont'd) 

.4    Validity  of  Regulations. 

Under  43  CFR  2201.1(c)  the  publication  of  a  notice  of  realty  action  constitutes  the  notice  to  grazing 
permittees  and  lessees  required  by  43  CFR  41 10.4-2(b). 

A  grazing  permittee  received  the  regulatory  2-year  notice  when,  subsequent  to  receipt  of  an  allegedly 
defective  notice,  the  permittee  was  served  with  a  copy  of  the  notice  of  realty  action. 

City  of  Santa  Fe  et  al.  (On  Judicial  Remand),  1 20  IBLA  308  (Sept.  11,1991) 


1.  General  (cont'd) 


.6     National  Environmental  Policy  Act  of  1969 

Where  review  of  the  environmental  consequences  of  a  proposed  action  discloses  gaps  in  relevant 
information  or  scientific  uncertainty,  the  gaps  or  uncertainty  must  be  disclosed.  If  the  information  relative 
to  adverse  impacts  is  essential  to  a  reasoned  choice  among  alternatives  and  the  cost  of  obtaining  it  is 
exorbitant,  the  agency  shall  weigh  the  need  for  the  action  against  the  risk  and  severity  of  possible 
adverse  impacts.  Such  consideration  shall  include  a  worst-case  analysis  and  an  indication  of  the 
probability  or  improbability  of  its  occurrence. 

The  presence  of  gaps  in  information  regarding  the  adverse  effects  of  a  herbicide  on  the  human 
environment  may  stem  from  lack  of  knowledge  as  well  as  from  a  dispute  among  experts  regarding  the 
inferences  to  be  drawn  from  existing  information. 

Federal  action  within  the  meaning  of  the  National  Environmental  Policy  Act  of  1969,  42  U.S.C.  1ffl  4321- 
4361  (1982),  may  be  found  not  only  where  an  agency  proposes  to  undertake  an  action  itself,  but  also 
where  an  agency  makes  a  decision  which  permits  action  by  another  party.  Ordinarily  some  overt  act  by  a 
federal  agency  in  support  of  another  party's  action  is  required  to  establish  federal  action.  Federal  action 
may  be  found  where  there  is  federal  funding  as  well  as  federal  approval  of  action  conducted  by  state  and 
local  authorities  on  the  public  domain. 

Idaho  Natural  Resources  Legal  Foundation,  88  IBLA  201  (Aug.  28,  1985) 

A  range  improvement  project  is  subject  to  the  requirement  that  an  environmental  assessment  be 
prepared.  If  a  salient  aspect  of  a  project  has  not  been  assessed  and  that  aspect  is  within  the  Board's 
jurisdiction,  it  may  not  be  implemented  until  an  adequate  analysis  of  all  relevant  factors  has  been 
prepared. 

An  environmental  assessment  must  take  a  hard  look  at  the  issues,  identify  the  relevant  areas  of 
environmental  concern,  and  make  a  convincing  case  that  environmental  impacts  are  not  significant.  A 
decision  that  a  proposed  action  does  not  require  preparation  of  an  environmental  impact  statement  will 
be  affirmed  if  it  appears  to  have  been  made  by  an  authorized  officer,  in  good  faith,  based  upon  a  proper 
and  sufficient  environmental  analysis  record  compiled  in  accordance  with  established  procedures,  and  is 
the  reasonable  result  of  the  officer's  study  of  such  a  record. 

Idaho  Natural  Resources  Legal  Foundation,  Inc.,  96  IBLA  1 9  (Feb.  26,  1 987) 

94  I.D.  35 

The  Board  of  Land  Appeals  has  jurisdiction  to  review  a  decision  by  BLM  not  to  prepare  a  supplemental 
environmental  impact  statement  pursuant  to  40  CFR  1502.9(c)(1)(ii). 

BLM's  decision  not  to  prepare  a  supplemental  environmental  impact  statement  in  accordance  with  40 
CFR  1502.9(c)(1)(H),  will  be  affirmed  if  such  decision  is  reasonable,  depending  upon  such  factors  as  (1) 
the  environmental  significance  of  the  new  information,  (2)  the  probable  accuracy  of  the  information,  (3) 
the  degree  of  care  with  which  it  considered  the  information  and  evaluated  its  impact,  and  (4)  the  degree 
to  which  BLM  supported  its  decision  not  to  supplement  with  a  statement  of  explanation  or  additional 
data. 

Headwaters,  Inc.,  etal.,  101  IBLA  234  (Feb.  29,  1988) 


1.  General  (cont'd) 


An  appeal  from  a  BLM  decision  approving  the  use  of  herbicides  as  a  means  to  control  undesirable 
vegetation  on  public  lands  (based  on  a  programmatic  environmental  impact  statement)  is  properly 
dismissed  where  BLM  has  reserved  the  decision  of  whether  and  where  to  authorize  actual  herbicide 
spraying  until  after  preparation  of  site-specific  environmental  assessments  or  environmental  impact 
statements. 

Salmon  River  Concerned  Citizens  et  al.,  Lois  Hollingsworth,  1 14  IB  LA  344 

(May  22, 1990) 

Where  the  Colorado  State  Director,  BLM,  issued  a  decision  approving  a  record  of  decision  for  an  EIS 
regarding  a  vegetative  treatment  program  for  13  Western  states,  insofar  as  it  related  to  public  lands 
administered  by  BLM  in  Colorado,  and  the  Ass't  Secretary,  Land  and  Minerals  Management, 
subsequently  concurred  in  selection  of  the  vegetative  treatment  program,  that  concurrence  amounted 
to  Secretarial  approval  of  the  vegetative  treatment  program  for  BLM  lands  in  13  Western  states,  including 
Colorado.  Accordingly,  the  Board  of  Land  Appeals  lacks  jurisdiction  to  consider  an  appeal  of  the 
Colorado  State  Director's  decision  file  subsequent  to  the  Ass't  Secretary's  action. 

The  Wilderness  Society,  122  IBLA  162  (Feb.  6,  1992) 

An  EA  may  be  tiered  to  an  EIS.  The  purpose  of  tiering  is  to  eliminate  repetitive  discussions  of  issues  and 
allow  focus  on  the  issues  ripe  for  decision.  The  similarity  of  environmental  issues  determines  whether 
tier  is  appropriate,  not  the  nature  of  the  decision  made  based  upon  the  review.  When  an  EA  is  tiered  to 
an  EIS,  the  question  is  whether  the  EIS  adequately  addresses  the  environmental  effects  of  the 
proposed  actions  or  whether,  because  the  analysis  is  broad  and  does  not  address  specific  impacts,  a 
supplemental  statement  is  required. 

When  a  programmatic  EIS  is  sufficiently  detailed,  and  there  is  no  change  in  circumstances  or  departure 
from  the  policy  in  the  programmatic  EIS,  no  useful  purpose  would  be  served  by  requiring  a  site-specific 
EIS.  Major  variations  between  the  actions  considered  in  a  broad  EIS  and  a  site-specific  EA  may  vitiate 
compliance  with  NEPA.  Conversely,  the  fact  specific  actions  were  anticipated  in  an  EIS  or  matters 
addressed  in  the  EIS  were  later  carefully  reviewed  in  regard  to  undertaking  specific  actions  supports  a 
finding  of  compliance  with  NEPA. 

Absent  an  analysis  of  the  possible  consequences  should  proposed  range-land  improvement  projects 
not  be  fully  successful  and  lacking  an  analysis  of  the  immediate  consequences  of  undertaking  the 
projects,  the  Board  cannot  conclude  that  BLM  has  identified  the  relevant  areas  of  environmental 
concern  and  has  taken  a  hard  look  at  the  environmental  consequences  of  the  projects. 

Southern  Utah  Wilderness  Alliance.   The  Wilderness  Society,  Utah  Chapter  Sierra  Club,  123  IBLA  302 

(June  25,  1992) 

The  general  standard  upon  NEPA  review  of  a  BLM  decision  based  on  a  FONSI  for  the  proposed  action  is 
whether  the  record  establishes  that  BLM  took  a  "hard  look"  at  the  environmental  conswquences  of  the 
action;  identified  the  relevant  areas  of  environmental  concern;  made  a  reasonable  finding  that  the 
impacts  studied  are  insignificant;  and,  with  respect  to  any  potentially  significant  impacts,  whether  the 
record  supports  a  finding  that  mitigating  measures  have  reduce  the  potential  impact  to  insignificance. 
Where  the  action  is  further  modified  by  stipulations  designed  to  mitigate  responding  to  the  analysis  in 
the  EA,  the  appeal  will  be  reviewed  on  the  whole  record  including  the  modifications. 


1.  General  (cont'd) 


As  a  general  rule,  a  FONSI  for  a  proposed  action  may  not  be  predicated  solely  on  monitoring 
environmental  impacts  because  doubt  as  to  the  nature  of  the  impacts  ordinarily  precludes  a  rational  basis 
for  a  FONSI.  Where  the  record  discloses  an  analysis  of  the  impacts  of  the  proposed  action  and  the 
imposition  of  stipulations  designed  to  mitigate  any  potentially  significant  impacts,  use  of  monitoring  to 
determine  the  choice  of  alternate  methods  of  mitigation  does  not  itself  compel  reversal  of  a  FONSI. 
However,  a  FONSI  may  be  set  aside  and  remanded  where  it  appears  from  the  record  that  the  mitigating 
measures  stipulated  may  be  inadequate  to  mitigate  potentially  significant  impacts. 

Nat'l  Wildlife  Federation  et  al.,   126  IBLA  48  (April  14,  1993) 


1.  General  (cont'd) 


.7     Public  Participation 

A  group  is  not  entitled  to  personal  notice  of  all  planned  actions  affecting  public  lands  in  Nevada  simply 
because  it  has  asserted  a  general  interest  in  natural  resource  development  in  the  State. 

The  Wilderness  Society,  1 1 0  IBLA  67  (July  20,  1 989) 

It  is  within  the  authorized  officer's  discretionary  authority  to  grant  "affected  interest"  status  pursuant  to  43 
CFR  Part  4100.0-5,  for  purposes  of  being  involved  in  grazing  management  pursuant  to  the  applicable 
regulations  in  43  CFR  Part  4100,  to  a  person  who  has  used  grazing  allotment  lands  for  recreation  and 
filed  a  written  request  for  affected  interest  status. 

Donald  K.  Majors,  123  IBLA  142  (May  28,  1992) 


2.  ADJUDICATION 


A  decision  reached  in  the  exercise  of  administrative  discretion  relating  to  the  adjudication  of  grazing 
privileges  may  be  regarded  as  arbitrary  and  capricious  only  where  it  is  not  supportable  on  any  rational 
basis,  or  where  it  is  shown  that  it  does  not  represent  substantial  compliance  with  the  grazing  regulations. 
The  burden  is  upon  the  appellant  to  show  by  substantial  evidence  that  a  decision  is  improper  or 
unreasonable. 

Bureau  of  Land  Management  v.  Wagon  Wheel  Ranch,  Inc.,  62  IBLA  55  (February  25, 1982) 

Implementation  of  the  Taylor  Grazing  Act  of  1934,  as  amended,  is  committed  to  the  discretion  of  the 
Secretary  of  the  Interior.   An  adjudication  of  grazing  privileges  will  not  be  set  aside  on  appeal  if  it  is 
reasonable  and  substantially  complies  with  the  provisions  of  the  Federal  Range  Code  for  grazing,  43 
CFR  Part  4100. 
Eugene  Allen,  Lloyd  Chappell  v.  Bureau  of  Land  Management:  Alfred  Glen  Deleeuw  v.  Bureau  of  Land 

Management,  65  IBLA  196  (June  29, 1982) 

An  appeal  relating  to  grazing  administration  is  properly  dismissed  by  an  Administrative  Law  Judge  where 
the  only  issues  in  dispute  are  clearly  defined  in  regulations  in  43  CFR  Subpart  4100,  which  were  correctly 
followed  and  applied  by  the  Bureau  of  Land  Management.  Implementation  of  the  Taylor  Grazing  Act  of 
1934  is  committed  to  the  discretion  of  the  Secretary  of  the  Interior.  A  decision  reached  in  the  exercise  of 
administrative  discretion  relating  to  the  adjudication  of  grazing  privileges  may  be  regarded  as  arbitrary  and 
capricious  only  where  it  is  not  supportable  on  any  rational  basis,  or  where  it  is  shown  that  it  does  not 
represent  substantial  compliance  with  the  grazing  regulations.  The  burden  is  upon  the  appellant  to 
show  by  substantial  evidence  that  a  decision  is  improper  or  unreasonable. 

Ruskin  Lines,  Jr.,  v.  Bureau  of  Land  Management,  66  IBLA  109  (Aug.  10, 1982) 

A  determination  by  the  Bureau  of  Land  Management  of  the  carrying  capacity  for  a  unit  of  the  Federal 
range  will  be  reversed  where  substantial  evidence  establishes  error  in  the  determination. 

Chris  Claridge  v.  Bureau  of  Land  Management,  71  IBLA  46  (Feb.  18, 1983) 

An  application  for  exclusive  grazing  privileges  in  a  long-established  community  grazing  allotment  is 
properly  rejected  under  43  CFR  4130.6(b)  as  inconsistent  with  the  cooperative  purposes  and  existing 
operations  of  a  community  allotment  with  numerous  other  long-term  permittees. 

Homer  Smelser  v.  Bureau  of  Land  Management,  75  IBLA  44  (Aug.  5, 1983) 

No  reduction  of  grazing  preference  will  be  set  aside  on  appeal  if  it  appears  that  it  is  reasonable  and  that  it 
represents  substantial  compliance  with  the  provisions  of  43  CFR  Part  4100.  A  determination  of  carrying 
capacity  will  not  be  set  aside  in  the  absence  of  substantial  evidence  establishing  error  in  the 
determination. 

James  E.  Briggs  v.  Bureau  of  Land  Management,  75  IBLA  301  (Aug.  29, 1983) 
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2.  Adjudication  (cont'd) 

An  adjudication  of  grazing  privileges  will  not  be  set  aside  on  appeal  if  it  is  reasonable  and  substantially 
complies  with  the  provisions  of  43  CFR  Part  4110. 

Raymond  C.  Auge  v.  Bureau  of  Land  Management,  76  IBLA  83  (Sept.  21, 1983) 

A  decision  reached  in  the  exercise  of  administrative  discretion  relating  to  the  adjudication  of  grazing 
privileges  may  be  regarded  as  arbitrary  and  capricious  only  where  it  is  not  supportable  on  any  rational 
basis,  or  where  it  is  shown  that  it  does  not  represent  substantial  compliance  with  the  grazing  regulations. 
The  burden  is  upon  the  appellant  to  show  by  substantial  evidence  that  a  decision  is  improper  or 
unreasonable. 

Ruskin  Lines,  Jr.  v.  Bureau  of  Land  Management,  76  IBLA  170  (Sept.  30,  1983) 

A  decision  by  an  Administrative  Law  Judge  setting  aside  a  BLM  decision  rejecting  the  grazing 
preference  application  of  the  longstanding  holder  of  a  temporary  nonrenewable  license  because  of  the 
equities  in  favor  of  the  applicant  will  be  set  aside  on  appeal  and  remanded  so  that  BLM  may  consider 
whether  the  applicant  is  entitled  to  a  grazing  permit  for  the  additional  forage  within  a  particular  allotment  in 
accordance  with  43  CFR  4110.3-1  and  4110.5. 

Ray  Pershall  v.  Bureau  of  Land  Management,  80  IBLA  168  (April  13, 1984) 

Implementation  of  the  Taylor  Grazing  Act  of  1934,  as  amended,  is  committed  to  the  discretion  of  the 
Secretary  of  the  Interior.  An  adjudication  of  grazing  privileges  will  not  be  set  aside  on  appeal  if  it  is 
reasonable  and  substantially  complies  with  the  provisions  of  the  Federal  range  code  for  grazing,  43  CFR 
Part  4100. 

Clyde  L.  Dorius,  Douglas  L.  Bown  v.  Bureau  of  Land  Management,  83  IBLA  29  (Sept.  24,  1984) 

Where  two  preference  right  applicants  file  conflicting  applications  for  a  grazing  lease,  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  §  1752(c)  (1982),  mandates  issuance  of  the  new  lease 
to  the  holder  of  the  expiring  lease  if  the  holder  of  the  expiring  lease  has  maintained  his  preference  right 
qualifications  and  otherwise  conforms  to  applicable  rules  and  regulations.  However,  where  at  the  time  of 
the  allocation  determination  the  lessee  under  the  expired  lease  did  not  own  or  control  contiguous 
property  as  required  by  43  CFR  4130.2(e)(4)  (1 983),  he  had  no  priority  right  to  renewal  of  the  lease. 

Marcus  Rudnick  v.  Bureau  of  Land  Management,  93  IBLA  89  (July  22,  1 986) 

When  a  range-line  agreement  between  two  licensees  provides  a  division  of  the  range  will  stand  until 
such  time  as  a  range  study  is  conducted,  and  the  range  study  indicates  the  allotments  do  not  fairly 
represent  the  proportion  of  range  lands  each  party  is  entitled  to  on  a  demand-forage  basis,  an 
Administrative  Law  Judge's  decision  finding  that  one  of  the  licensees  may  be  entitled  to  an  adjustment 
of  grazing  privileges  and  remanding  the  case  to  BLM  to  effect  an  equalization  will  be  affirmed  upon 
appeal. 

Bureau  of  Land  Management,  K.S.  Summers  Livestock,  Inc.  v.  Spring  Creek  Ranch,  96  IBLA  4 

(Feb.26,  1987) 
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2.  Adjudication  (cont'd) 

Where  there  has  been  a  decrease  in  Federal  Lands  available  for  grazing,  BLM  may  impose  a 
proportionate  reduction  among  all  the  authorized  users  of  a  particular  allotment  as  proportionate 
reduction  is  consistent  with  the  reduction  required  under  43  CFR  4110.4-2(a). 

B.  G.  Bunyardv.  Bureau  of  Land  Management,  96  IBLA  143  (Mar.  12,  1987) 

An  Administrative  Law  Judge's  decision  adjudicating  grazing  privileges  will  not  be  set  aside  on  appeal  if  it 
is  reasonable  and  substantially  complies  with  the  provisions  of  the  Federal  grazing  regulations  found  at 
43  CFR  Part  4100. 

Lewis  M.  Webster  v.  Bureau  of  Land  Management,  97  IBLA  1  (Apr.  16, 1987) 

Where  BLM  seeks  to  assess  trespass  damages  and  to  take  related  action,  including  canceling  existing 
authorized  grazing  use,  on  the  basis  of  charges  that  the  permittee  has  grazed  excess  numbers  of  cattle 
in  trespass  on  public  land,  followed  by  a  hearing  and  appeal  to  the  Board,  BLM  will  be  considered  to  have 
engaged  in  an  adversary  adjudication  within  the  meaning  of  sec.  203(a)(1)  of  the  Equal  Access  to  Justice 
Act,  as  amended,  5  U.S.C.  §  504  (Supp.  Ill  1 985). 

An  application  for  an  award  of  attorney's  fees  and  expenses  is  properly  denied  where,  although  the 
applicant  is  the  prevailing  party  in  an  adjudication  of  trespass  charges  and  related  action  taken  by  BLM, 
BLM's  decision  to  pursue  such  a  course  of  action  was  substantially  justified  by  circumstantial  evidence 
pointing  to  a  trespass  on  public  land. 

Bureau  of  Land  Management  v.  David  &  Bonnie  Ericsson,  98  IBLA  258  (July  7,  1987) 

The  Board  will  affirm  a  decision  of  an  Administrative  Law  Judge  reversing  a  BLM  decision  to  modify  the 
apportionment  of  grazing  privileges  in  a  BLM-approved  rangeline  agreement  where  the  agency  decision 
was  not  based  on  a  consideration  of  whether  there  had  been  a  radical  change  in  circumstances  by  virtue 
of  the  unavailability  of  associated  private  land  for  grazing  or  other  factors  which  would  justify  a 
modification. 

BLM  properly  rejects  an  application  for  grazing  use  within  an  allotment  where  grazing  is  already  allocated 
to  a  longstanding  grazing  preference,  even  though  that  preference  is  subject  to  cancellation  because  it 
is  no  longer  supported  by  appropriate  base  property,  and  where  BLM  affords  the  holder  of  that 
preference  an  opportunity  to  apply  for  the  transfer  of  the  preference  to  other  base  property. 

James  E.  Briggs  v.  Bureau  of  Land  Management,  John  F.  Gross,  Jr.,  99  IBLA  137  (Sept.  25,  1987) 

An  Administrative  Law  Judge's  decision  adjudicating  grazing  privileges  will  not  be  set  aside  on  appeal  if  it 
is  reasonable  and  substantially  complies  with  the  provisions  of  the  Federal  grazing  regulations  found  at 
43  CFR  Part  4100. 

Forgey  Ranch  Co.  v.  Bureau  of  Land  Management,  116  IBLA  32  (Aug.  27,  1990) 

An  ALJ's  decision  adjudicating  grazing  privileges  will  not  be  set  aside  on  appeal  if  it  is  correctly 
determines  that  a  BLM  decision  reducing  grazing  is  reasonable  and  substantially  complies  with  the 
provisions  of  the  Federal  grazing  regulations  found  at  43  CFR  Part  41 00. 

Glanville  Farms,  Inc.  v.  Bureau  of  Land  Management,  122  IBLA  77  (Jan.  14,  1992) 
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2.  Adjudication  (cont'd) 

Where,  in  the  course  of  analysis  and  adjudication,  a  proposal  is  changed  so  much  that  those  potentially 
adversely  affected  do  not  have  fair  notice  of  its  contents,  the  decision  of  the  ALJ  on  the  proposal  will  be 
set  aside  and  the  matter  remanded  so  that  BLM  may  issue  a  new  proposed  decision  based  on  analysis  of 
the  redefined  proposal. 

Glenn  Grenke  v.  Bureau  of  Land  Management,  122  IBLA  123  (Jan.  24,  1992) 

BLM  enjoys  broad  discretion  in  determining  how  to  adjudicate  and  manage  grazing  preference.  Under 
43  CFR  4.478(b),  BLM's  decision  concerning  grazing  preference  may  not  properly  be  set  aside  by  an 
ALJ  if  it  appears  that  it  is  reasonable  and  that  it  represents  a  substantial  compliance  with  the  provisions  of 
43  CFR  Part  4100,  BLM's  decision  may  be  regarded  as  arbitrary,  capricious  or  inequitable  only  where  it  is 
not  supportable  "on  any  rational  basis."  The  burden  is  on  the  objecting  party  to  show  that  a  decision  is 
improper. 

BLM's  decision  dividing  a  grazing  allotment  into  use  areas  is  properly  affirmed  where  (1)  range 
improvement  had  been  found  to  be  necessary  after  study,  (2)  the  previous  system  of  rest/rotation 
grazing  had  failed,  (3)  it  was  necessary  to  restrict  use  to  specific  areas  to  another,  and  (4)  it  was  necessary 
to  make  users  accountable  for  the  condition  of  the  range  that  they  were  grazing.  BLM's  decision 
assigning  permittees  to  specific  use  areas  is  properly  affirmed  where  (1)  the  boundaries  were  drawn  and 
assignments  were  made  to  equalize  use  of  the  range,  and  (2)  the  boundaries  as  drawn  will  equalize  the 
availability  of  "high  country,"  which  provides  better  feed  in  late  summer. 

A  determination  by  BLM  of  the  carrying  capacity  of  a  unit  of  range  will  not  be  disturbed  in  the  absence  of 
positive  evidence  in  error.  Where  appellants  presented  only  testimony  expressing  their  opinion  that  one 
area  of  range  has  had  better  feed  than  another  and  present  no  contrary  range  data  assembled  by 
approved  methods  challenging  BLM's  methodology  such  as  a  range  survey,  and  where  their  experience 
on  range  conditions  is  not  based  on  BLM's  new  plan  but  on  existing  uncontrolled  grazing  practices, 
BLM's  determination  is  properly  adopted. 

Economic  injury  to  a  grazer,  even  if  severe,  does  not  invalidate  BLM's  decision  adjudicating  and 
managing  grazing  preference,  but  is  only  one  consideration  bearing  on  the  reasonableness  of  that 
determination.  If  BLM's  decision  has  a  reasonable  basis,  it  must  be  affirmed.  Although  the  record 
demonstrates  that  BLM's  decision  to  divide  an  allotment  into  use  areas  and  to  assign  users  to  specific 
use  areas  works  some  inconvenience  on  one  grazer  and  provokes  general  dissatisfaction  among  all 
users  assigned  to  one  area,  BLM's  decision  is  properly  affirmed  where  the  record  does  not  show 
economic  injury  so  severe  as  to  overcome  BLM's  valid  reasons  for  imposing  that  grazing  system. 

BLM's  attempt  to  structure  a  grazing  system  so  that  the  greatest  number  of  grazers  are  satisfied  does  not 
justify  reversal  of  that  decision  where  it  is  otherwise  supportable. 

Calvin  Yardley  et  al. ,  L  Wayne  Ross  v.  Bureau  of  Land  Management,  1 23  I BLA  80  (May  11,1 992) 


1  1 


2„  Adjudication  (cont'd) 

BLM  enjoys  broad  discretion  in  determining  how  to  adjudicate  and  manage  grazing  privileges,  and  a  BLM 
decision  concerning  grazing  privileges  will  not  be  set  aside  if  it  is  reasonable  and  substantially  complies 
with  the  provisions  of  the  Federal  grazing  regulations  found  at  43  CFR  Part  4100.  BLM's  decision  may 
be  regarded  as  arbitrary,  capricious,  or  inequitable  only  where  it  is  not  supported  by  any  rational  basis, 
and  the  burden  is  on  the  objecting  party  to  show  that  a  decision  is  improper. 

Wayne  D.  Klump  v.  Bureau  of  Land  Management,  124  IBLA  176  (Oct.  13,  1992) 
Wayne  D.  Klump  v.  Bureau  of  Land  Management,  124  IBLA  200  (Oct.  21 ,  1992) 

BLM  properly  rejected  an  application  for  use  in  a  grazing  allotment  where  all  of  such  use  had  been 
granted  to  a  grazier  who  had  control  of  water  base  available  and  accessible  for  stock  watering  purposes 
and  was  used  under  a  color  of  right,  absent  a  determination  under  state  law  that  the  grazier  did  not  have 
valid  water  rights. 

Silvino  Ortiz  v.  Bureau  of  Land  Management,  126  IBLA  8  (April  1 ,  1993) 
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3.  APPEAL  PROCEDURES 


.1    Right  of  Appeal 

Where  the  Bureau  of  Land  Management  authorized  officer  issues  a  decision  determining  the  grazing 
privileges  of  two  conflicting  applicants  which  is  adverse  to  one  of  the  applicants,  and  that  applicant 
appeals  to  an  Administrative  Law  Judge  and  receives  a  favorable  decision,  the  failure  of  the  other 
applicant  to  participate  in  the  proceedings  before  the  Administrative  Law  Judge  does  not  foreclose  that 
applicant  from  appealing  that  decision  to  the  Board  of  Land  Appeals,  as  that  applicant  is  a  party  to  a  case 
adversely  affected  by  a  decision  of  an  Administrative  Law  Judge  within  the  meaning  of  43  CFR  4.4I0. 

Bureau  of  Land  Management  v.  Alfredo  R.  Maez,  67  IBLA  89  (Sept.  13,  I982) 

An  instruction  memorandum  is  merely  a  document  for  internal  use  by  BLM  employees  and  has  no  legal 
force  or  effect.  It  is  not  directed  to  outside  parties  and  neither  initiates  or  disposes  of  an  individual  case, 
so  it  is  not  a  "decision"  subject  to  appeal  under  43  CFR  4.410. 

State  of  Alaska,  106  IBLA  160  (Dec.  20, 1988)  95  I.D.  304 

Pursuant  to  43  CFR  Subpart  4160,  a  proposed  BLM  decision  denying  a  grazing  preference  application 
does  not  become  final  until  15  days  after  receipt  of  the  decision.  A  notice  of  appeal  filed  before  the 
proposed  decision  become  final  should  be  treated  by  BLM  as  a  protest.  However,  where  such  a  matter 
has  been  forwarded  to  this  Board,  we  need  not  remand  the  matter  if  no  useful  purpose  would  be  served 
thereby. 

Pursuant  to  the  regulations  at  43  CFR  Part  41 00,  if  an  applicant  for  a  grazing  preference  owns  land  in  a 
grazing  district  but  that  land  does  not  serve  as  a  base  for  livestock  operations  which  utilize  public  lands, 
his  application  is  properly  denied. 

If  an  applicant  for  a  grazing  preference  does  not  timely  file  a  completed  application  and  moreover  offers  a 
preference  right  which  had  previously  terminated,  a  decision  denying  the  application  will  not  be 
overturned  on  appeal. 

An  appeal  from  a  decision  denying  an  application  for  a  grazing  permit  will  not  be  dismissed  as  moot  even 
though  the  relevant  grazing  season  has  passed,  where  issues  raised  by  the  appeal  are  capable  of 
repetition,  and  where  failure  to  decide  the  appeal  would  cause  substantial  issues  to  evade  review. 

Pursuant  to  43  CFR  1610.5-3(a)  all  resource  management  authorizations  and  actions,  as  well  as  budget 
or  other  action  proposals  and  subsequent  more  detailed  or  specific  planning,  shall  conform  to  the 
approved  resource  management  plan.  A  BLM  decision  to  deny  a  grazing  permit  application  based  on 
incompatibility  between  the  applicable  resource  management  plan  and  the  application  shall  be  affirmed. 

Marvin  Hutchings  v.  Bureau  of  Land  Management,  116  IBLA  55  (Sept.  5,  1990) 

In  order  to  establish  standing  to  appeal  under  43  CFR  4.410,  an  individual  or  organization  must  show  that 
he  or  she  is  a  party  to  a  case  and  that  a  legally  cognizable  interest  has  been  adversely  affected  by  the 
appealed  decision. 

Glenn  Grenke  v.  Bureau  of  Land  Management,  122  IBLA  123  (Jan.  24,  1992) 
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3.  Appeal  Procedures  (cont'd) 

The  time  limits  for  protesting  a  proposed  decision  under  43  CFR  4160.2  and  for  filing  an  appeal  of  a  final 
decision  under  43  CFR  4160.3  and  4160.4  are  mandatory.  If  a  proposed  decision  is  not  protested  within 
15  days  after  it  is  received,  it  becomes  a  final  decision  without  further  notice  and  is  then  subject  to  appeal 
for  30  days. 

William  J.  Thoman  v.  Bureau  of  Land  Management,  125  IBLA  100  (Jan.  8. 1993) 
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3.  Appeal  Procedures  (cont'd) 


.3  Expiration  of  License  Period 

An  appeal  from  a  decision  denying  an  application  for  a  grazing  permit  will  not  be  dismissed  as  moot  even 
though  the  relevant  grazing  season  has  passed,  where  issues  raised  by  the  appeal  are  capable  of 
repetition,  and  where  failure  to  decide  the  appeal  would  cause  substantial  issues  to  evade  review. 

Marvin  Hutchings  v.  Bureau  of  Land  Management,  1 1 6  IBLA  55  (Sept.  5, 1 990) 
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3.  Appeal  Procedures  (cont'd) 


.4  Scope  of  Proceedings 

By  enacting  sec.  9  of  the  Taylor  Grazing  Act,  43  U.S.C.  §  31 5h  (1988),  Congress  required  the  Secretary 
to  provide  for  local  hearings  on  appeals  from  a  BLM  decision  canceling  or  modifying  a  grazing  license  or 
permit.  These  hearings  are  conducted  in  accordance  with  the  APA,  5  U.S.C.  §§  554-559  (1988),  under 
which  the  parties  have  a  right  to  a  decision  by  an  impartial  decisionmaker  based  solely  on  the  record  of  a 
proceeding  in  which  the  parties  have  enjoyed  the  opportunity  to  confront  and  cross-examine  witnesses, 
to  present  evidence  under  oath,  and  to  the  use  of  a  subpoena  to  the  extent  authorized  by  law.  Under  5 
U.S.C.  §§  556,  3105  (1988),  the  ALJs  assigned  to  OHA  are  the  only  subordinates  of  the  Secretary 
empowered  to  conduct  such  proceedings. 

Under  the  Secretary's  memo  dated  Jan.  8,  1993,  a  Biological  Opinion  and  incidental  take  statement 
issued  by  FWS  pursuant  to  sec.  7(a)(2)  of  the  ESA,  16  U.S.C.  §  1536(a)(2)  (1988),  is  not  subject  to 
administrative  review  as  to  the  matters  decided  therein.  The  memo  does  not  deprive  an  ALJ  of  his 
jurisdiction  under  43  U.S.C.  §  31 5h  (1988),  with  respect  to  any  other  issue  pertaining  to  a  grazing 
appeal. 

Charles  Lundgren  et  al.  v.  Bureau  of  Land  Management,  Natural  Resources  Defense  Council,  Sierra 
Club,  &  Desert  Protective  Council  (Intervenor),  126  IBLA  238  (May  28,  1993) 
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3.  Appeal  Procedures  (cont'd) 


.5     Hearings  and  Hearing  Examiners 

Settlement  agreements  compromising  prior  trespasses  may  be  considered  an  admission  of  liability  only 
where,  by  the  terms  of  a  settlement,  liability  is  admitted.  Where,  however,  liability  has  been  initially 
determined  in  a  Departmental  adjudication,  such  as  determination  is  properly  considered  in  a 
subsequent  hearing.  As  probative  of  the  issue  of  "repeated"  violations,  absent  a  stipulated  settlement 
which  expressly  vacates  the  factual  determinations  made  in  the  prior  adjudication. 

Holland  Livestock  Ranch  and  John  J.  Casey,  52  IBLA  326  (February  19, 1981) 

88  I.D.  275 

Where  the  Bureau  of  Land  Management  refers  a  complaint  about  the  issuance  of  a  crossing  permit 
under  43  CFR  4130.4-3  directly  to  an  Administrative  Law  Judge  for  hearing,  without  taking  any  action,  the 
decision  of  the  Administrative  Law  Judge  must  be  vacated. 

Jones  &  Sandy  Livestock,  Inc.,  75  IBLA  40  (August  5, 1983) 

Where  on  appeal  BLM  challenges  findings  made  by  an  Administrative  Law  Judge  on  grounds  that  his 
findings  concerning  credibility  of  witnesses  are  inadequate  to  justify  the  decision  as  announced,  the 
Board  of  Land  Appeals  will  examine  the  record  to  determine  whether,  on  the  basis  of  all  evidence,  the 
findings  made  by  the  fact-finder  are  supported  by  credible  testimony. 

Bureau  of  Land  Management  v.  David  &  Bonnie  Ericsson.  88  IBLA  248  (Sept.  4,  1 985) 

Decisions  regarding  adoption  or  amendment  of  resource  management  plans  or  management  framework 
plans,  which  are  not  subject  to  administrative  review  by  the  Board  of  Land  Appeals,  are  properly 
distinguished  from  decisions  adjudicating  grazing  applications.  An  appeal  from  a  final  BLM  decision 
affirming  a  proposed  decision  denying  a  grazing  permittee's  application  for  change  in  grazing  use  is 
properly  referred  to  the  Hearing  Division  of  the  Office  of  Hearings  and  Appeals  for  assignment  to  an 
Administrative  Law  Judge  pursuant  to  the  regulations  at  43  CFR  4.470  and  43  CFR  4160.4, 
notwithstanding  the  fact  BLM  based  its  decision  on  a  planning  determination  not  to  amend  the  relevant 
plan. 

Joel  Stamatakis,  Steve  Stamatakis,  98  IBLA  4  (May  29,  1987) 

When  an  appellant  fails  to  submit  any  evidence  tending  to  contradict  the  evidence  presented  by  the 
Bureau  of  Land  Management,  there  is  no  factual  dispute  and  the  Board  will  reject  appellant's  request  for 
an  evidentiary  hearing  pursuant  to  43  CFR  4.415. 

Lazy  VD  Land  &  Livestock  Co.,  1 08  IBLA  224  (Apr.  19,1 989) 

In  an  appeal  from  a  decision  by  an  Administrative  Law  Judge  on  motion  for  summary  judgment  after 
argument  by  the  parties,  the  appellant  has  the  burden  of  showing  the  existence  of  an  issue  of  material 
fact  which  might  alter  the  outcome  of  the  proceedings  or  an  error  of  law  in  the  decision. 

Pefe  Stamatakis  v.  Bureau  of  Land  Management,  115  IBLA  69  (June  15,  1990) 
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3.  Appeal  Procedures  (cont'd) 

An  Administrative  Law  Judge's  decision  adjudicating  grazing  privileges  will  not  be  set  aside  on  appeal  if  it 
is  reasonable  and  substantially  complies  with  the  provisions  of  the  Federal  grazing  regulations  found  at 
43  CFR  Part  4100. 

Forgey  Ranch  Co.  v.  Bureau  of  Land  Management,  116  IBLA32  (Aug.  27,  1990) 

Where  the  record  on  appeal  presents  unresolved  questions  of  fact  or  undecided,  significant  legal 
issues,  under  43  CFR  4.415  the  Board  of  Land  Appeals  has  discretionary  authority  to  refer  the  matter  for 
a  hearing. 

Jerome  P.  McHugh  &  Associates  (On  Reconsideration),  117  IBLA  303  (Jan.  17, 1991) 

It  is  proper  for  an  Administrative  Law  Judge  to  deny  a  motion  to  set  aside  a  BLM  decision  reducing 
authorized  livestock  grazing  use  because  BLM  failed  to  forward  the  appeal  from  that  decision  to  the 
State  Director  for  several  months.  The  Department's  regulations  do  not  require  BLM  to  forward  the 
appeal  within  a  time  certain  or  impose  a  specific  sanction  for  failure  to  promptly  forward  the  appeal. 

There  was  no  showing  that  appellants  sustained  injury  by  reason  of  the  delay  or  that  appellants  were 
diligent  in  their  efforts  to  have  their  files  forwarded  at  an  earlier  date  and  thus  no  compelling  reason  for 
the  Administrative  Law  Judge  to  exercise  his  discretionary  authority  to  impose  sanctions. 

Reed  B.  Robison,  RO  Livestock  v.  Bureau  of  Land  Management,  120  IBLA  181  (July  26,  1991) 

An  ALJ's  decision  adjudicating  grazing  privileges  will  not  be  set  aside  on  appeal  if  it  correctly  determines 
that  a  BLM  decision  reducing  grazing  is  reasonable  and  substantially  complies  with  the  provisions  of  the 
Federal  grazing  regulations  found  at  43  CFR  Part  4100. 

Glanville  Farms,  Inc.  v.  Bureau  of  Land  Management,  122  IBLA  77  (Jan.  14, 1992) 

The  time  limits  for  protesting  a  proposed  decision  under  43  CFR  4160.2  and  for  filing  an  appeal  of  a  final 
decision  under  43  CFR  4160.3  and  4160.4  are  mandatory.  If  a  proposed  decision  is  not  protested  within 
15  days  after  it  is  received,  it  becomes  a  final  decision  without  further  notice  and  is  then  subject  to  appeal 
for  30  days. 

William  J.  Thoman  v.  Bureau  of  Land  Management,  125  IBLA  100  (Jan.  8. 1993) 

By  enacting  sec.  9  of  the  Taylor  Grazing  Act,  43  U.S.C.  §  31 5h  (1988),  Congress  required  the  Secretary 
to  provide  for  local  hearings  on  appeals  from  a  BLM  decision  canceling  or  modifying  a  grazing  license  or 
permit.  These  hearings  are  conducted  in  accordance  with  the  APA,  5  U.S.C.  §§  554-559  (1988),  under 
which  the  parties  have  a  right  to  a  decision  by  an  impartial  decisionmaker  based  solely  on  the  record  of  a 
proceeding  in  which  the  parties  have  enjoyed  the  opportunity  to  confront  and  cross-examine  witnesses, 
to  present  evidence  under  oath,  and  to  the  use  of  a  subpoena  to  the  extent  authorized  by  law.  Under  5 
U.S.C.  §§  556,  3105  (1988),  the  ALJs  assigned  to  OHA  are  the  only  subordinates  of  the  Secretary 
empowered  to  conduct  such  proceedings. 
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3.  Appeal  Procedures  (cont'd) 

Under  the  Secretary's  memo  dated  Jan.  8,  1993,  a  Biological  Opinion  and  incidental  take  statement 
issued  by  FWS  pursuant  to  sec.  7(a)(2)  of  the  ESA,  16  U.S.C.  §  1536(a)(2)  (1988),  is  not  subject  to 
administrative  review  as  to  the  matters  decided  therein.  The  memo  does  not  deprive  an  ALJ  of  his 
jurisdiction  under  43  U.S.C.  §  31 5h  (1988),  with  respect  to  any  other  issue  pertaining  to  a  grazing 
appeal. 

Charles  Lundgren  et  al.  v.  Bureau  of  Land  Management,  Natural  Resources  Defense  Council,  Sierra 
Club,  &  Desert  Protective  Council  (Intervenor),  126  IBLA  238  (May  28, 1993 
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3.  Appeal  Procedures  (cont'd) 


.6    Burden  of  Proof 

A  decision  reached  in  the  exercise  of  administrative  discretion  relating  to  the  adjudication  of  grazing 
privileges  may  be  regarded  as  arbitrary  and  capricious  only  where  it  is  not  supportable  on  any  rational 
basis,  or  where  it  is  shown  that  it  does  not  represent  substantial  compliance  with  the  grazing  regulations. 
The  burden  is  upon  the  appellant  to  show  by  substantial  evidence  that  a  decision  is  improper  or 
unreasonable. 

Bert  N.  Smith,  Paul  Smith  v.  Bureau  of  Land  Management,  48  IBLA  385  (July  II,  1980) 

A  decision  reached  in  the  exercise  of  administrative  discretion  relating  to  the  adjudication  of  grazing 
privileges  may  be  regarded  as  arbitrary  and  capricious  only  where  it  is  not  supportable  on  any  rational 
basis,  or  where  it  is  shown  that  it  does  not  represent  substantial  compliance  with  the  grazing  regulations. 
The  burden  is  upon  the  appellant  to  show  by  substantial  evidence  that  a  decision  is  improper  or 
unreasonable. 

Bureau  of  Land  Management  v.  Wagon  Wheel  Ranch,  Inc.,  62  IBLA  55  (Feb.  25, 1982) 

An  appeal  relating  to  grazing  administration  is  properly  dismissed  by  an  Administrative  Law  Judge  where 
the  only  issues  in  dispute  are  clearly  defined  in  the  regulations  in  43  CFR  Subpart  4100,  which  were 
correctly  followed  and  applied  by  the  Bureau  of  Land  Management.  Implementation  of  the  Taylor 
Grazing  Act  of  1934  is  committed  to  the  discretion  of  the  Secretary  of  the  Interior.  A  decision  reached  in 
the  exercise  of  administrative  discretion  relating  to  the  adjudication  of  grazing  privileges  may  be  regarded 
as  arbitrary  and  capricious  only  where  it  is  not  supportable  on  any  rational  basis,  or  where  it  is  shown  that  it 
does  not  represent  substantial  compliance  with  the  grazing  regulations.  The  burden  is  upon  the 
appellant  to  show  by  substantial  evidence  that  a  decision  is  improper  or  unreasonable. 

Ruskin  Lines,  Jr.  v.  Bureau  of  Land  Management,  66  IBLA  109  (Aug.  10,  1982) 

A  decision  reached  in  the  exercise  of  administrative  discretion  relating  to  the  adjudication  of  grazing 
privileges  may  be  regarded  as  arbitrary  and  capricious  only  where  it  is  not  supportable  on  any  rationale 
basis,  or  where  it  is  shown  that  it  does  not  represent  substantial  compliance  with  the  grazing  regulations. 
The  burden  is  upon  the  appellant  to  show  by  substantial  evidence  that  a  decision  is  improper  or 
unreasonable. 

Ruskin  Lines,  Jr.  v.  Bureau  of  Land  Management,  76  IBLA  170  (Sept.  30, 1983) 

In  a  grazing  trespass  case  initiated  by  BLM  upon  an  order  to  show  cause,  the  burden  of  proof  is  properly 
placed  upon  BLM  as  the  proponent  of  the  order  sought  to  establish  by  substantial  evidence  the 
occurrence  of  cattle  trespass. 

Bureau  of  Land  Management  v.  David  &  Bonnie  Ericsson,  88  IBLA  248  (Sept.  4,  1 985) 

When  BLM  determines  to  sell  a  tract  of  public  land  because  the  land  is  difficult  and  uneconomic  to 
manage,  one  of  the  standards  for  disposal  set  forth  in  sec.  203(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  §  1713(a)  (1982),  and  that  determination  is  protested  by  a  group 
holding  grazing  permits  for  such  land,  the  decision  denying  the  protest  will  be  set  aside  where  the  group 
alleges  the  land  is  not  difficult  and  uneconomic  to  manage  and  there  is  a  lack  of  substantial  evidence  in 
the  record  to  support  BLM's  determination. 

Washboard  Permittee  Group,  99  IBLA  10  (Aug.  12,  1987) 
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3.  Appeal  Procedures  (cont'd) 

BLM  enjoys  broad  discretion  in  determining  how  to  adjudicate  and  manage  grazing  preference.  Under 
43  CFR  4.478(b),  BLM's  decision  concerning  grazing  preference  may  not  properly  be  set  aside  by  an 
ALJ  if  it  appears  that  it  is  reasonable  and  that  it  represents  a  substantial  compliance  with  the  provisions  of 
43  CFR  Part  4100.  BLM's  decision  may  be  regarded  as  arbitrary,  capricious,  or  inequitable  only  where  it 
is  not  supportable  "on  any  rational  basis."  The  burden  is  on  the  objecting  party  to  show  that  a  decision  is 
improper. 

Economic  injury  to  a  grazer,  even  if  severe,  does  not  invalidate  BLM's  decision  adjudicating  and 
managing  grazing  preference,  but  is  only  one  consideration  bearing  on  the  reasonableness  of  that 
determination.  If  BLM's  decision  has  a  reasonable  basis,  it  must  be  affirmed.  Although  the  record 
demonstrates  that  BLM's  decision  to  divide  an  allotment  into  use  areas  and  to  assign  users  to  specific 
use  areas  works  some  inconvenience  on  one  grazer  and  provokes  general  dissatisfaction  among  all 
users  assigned  to  one  area,  BLM's  decision  is  properly  affirmed  where  the  record  does  not  show 
economic  injury  so  severe  as  to  overcome  BLM's  valid  reasons  for  imposing  that  grazing  system. 

Calvin  Yardley  et  al.,  L  Wayne  Ross  v.  Bureau  of  Land  Management,  123  IBLA  80  (May  1 1 ,  1992) 

BLM  enjoys  broad  discretion  in  determining  how  to  adjudicate  and  manage  grazing  privileges,  and  a  BLM 
decision  concerning  grazing  privileges  will  not  be  set  aside  if  it  is  reasonable  and  substantially  complies 
with  the  provisions  of  the  Federal  grazing  regulations  found  at  43  CFR  Part  4100.  BLM's  decision  may 
be  regarded  as  arbitrary,  capricious,  or  inequitable  only  where  it  is  not  supported  by  any  rational  basis, 
and  the  burden  is  on  the  objecting  party  to  show  that  a  decision  is  improper. 

Wayne  D.  Klump  v.  Bureau  of  Land  Management,  124  IBLA  176  (Oct.  13, 1992) 
Wayne  D.  Klump  v.  Bureau  of  Land  Management,  1 24  IBLA  200  (Oct.  21 ,  1 992) 
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3.  Appeal  Procedures  (cont'd) 

.7     Sufficiency  and  Weight  of  Evidence 

An  appeal  from  a  decision  of  an  Administrative  Law  Judge  dismissing  an  appeal  relating  to  grazing 
privileges  for  failure  to  state  clearly  and  concisely  the  reasons  for  appeal  will  be  dismissed  where 
appellant  does  not  clearly  shown  error  in  the  decision  being  appealed. 

Rondall  Brady,  42  IBLA  341  (Aug.  31, 1979) 

A  decision  of  the  Bureau  of  Land  Management  which  does  not  reduce  applicant's  grazing  use  on  an 
allotment  but  which  restricts  such  use  to  the  primary  grazing  season  and  precludes  limited  use  during  the 
winter  will  be  sustained  as  an  exercise  of  the  discretionary  authority  to  manage  grazing  lands  where  the 
record  establishes  a  rational  basis  for  that  decision  consistent  with  range  management  objectives. 

Hugh  A.  Tipton,  55  IBLA  68  (June  1, 1981) 

A  decision  of  a  District  Manager  involving  the  exercise  of  administrative  discretion  in  the  fulfillment  of  the 
purposes  of  the  Taylor  Grazing  Act,  43  U.S.C.  315a  (I976),  will  be  affirmed  where  there  is  a  rational  basis 
for  the  action,  and  where  appellant  has  not  shown  by  a  preponderance  of  the  evidence  that  the  action 
was  arbitrary  or  capricious. 

Arthur  J.  Cook  (Appellant),  Bureau  of  Land  Management  (Respondent),  Daniel  Russell  (Intervenor), 

64  IBLA  293  (June  7,  I982) 

Where  facts  and  law  are  properly  set  forth  and  applied  in  Administrative  Law  Judge's  decision  dismissing 
an  appeal  from  the  BLM  District  Manager's  rejection  of  appellant's  grazing  application,  and  appellant  has 
made  no  showing  that  the  decision  is  in  error,  the  decision  may  be  adopted  by  the  Board  of  Land 
Appeals  and  affirmed. 

John  Espil,  65  IBLA  23I  (July  9,  I982) 

Where  facts  and  law  are  properly  set  forth  and  applied  in  Administrative  Law  Judge's  decision  affirming 
the  BLM  District  Manager's  decision  requiring  appellant  to  maintain  a  drift  fence  on  public  land  within  his 
grazing  area,  and  appellant  has  made  no  showing  that  the  decision  is  in  error,  the  decision  will  be 
affirmed. 

John  J.  Casey,  66  IBLA  332  (August  26,  I982) 

Where  the  Bureau  of  Land  Management  refers  a  complaint  about  the  issuance  of  a  crossing  permit 
under  43  CFR  4I30.4-3  directly  to  an  Administrative  Law  Judge  for  hearing,  without  taking  any  action,  the 
decision  of  the  Administrative  Law  Judge  must  be  vacated. 

Jones  &  Sandy  Livestock,  Inc.,  75  IBLA  40  (August  5,  I983) 
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3.  Appeal  Procedures  (cont'd) 

No  reduction  of  grazing  preference  will  be  set  aside  on  appeal  if  it  appears  that  it  is  reasonable  and  that  it 
represents  substantial  compliance  with  the  provisions  of  43  CFR  Part  4100.  A  determination  of  carrying 
capacity  will  not  be  set  aside  in  the  absence  of  substantial  evidence  establishing  error  in  the 
determination. 

James  E.  Briggs  v.  Bureau  of  Land  Management,  75  IBLA  301  (August  29,  1983) 

A  decision  reached  in  the  exercise  of  administrative  discretion  relating  to  the  adjudication  of  grazing 
privileges  may  be  regarded  as  arbitrary  and  capricious  only  where  it  is  not  supportable  on  any  rational 
basis,  or  where  it  is  shown  that  it  does  not  represent  substantial  compliance  with  the  grazing  regulations. 
The  burden  is  upon  the  appellant  to  show  by  substantial  evidence  that  a  decision  is  improper  or 
unreasonable. 

Ruskin  Lines,  Jr.  v.  Bureau  of  Land  Management,  76  IBLA  170  (Sept.  30, 1983) 

A  decision  by  an  Administrative  Law  Judge  setting  aside  a  BLM  decision  rejecting  the  grazing 
preference  application  of  the  longstanding  holder  of  a  temporary  nonrenewable  license  because  of  the 
equities  in  favor  of  the  applicant  will  be  set  aside  on  appeal  and  remanded  so  that  BLM  may  consider 
whether  the  applicant  is  entitled  to  a  grazing  permit  for  the  additional  forage  within  a  particular  allotment  in 
accordance  with  43  CFR  4110.3-1  and  4110.5. 

Ray  Pershall  v.  Bureau  of  Land  Management,  80  IBLA  168  (April  13, 1984) 

Implementation  of  the  Taylor  Grazing  Act  of  1934,  as  amended,  is  committed  to  the  discretion  of  the 
Secretary  of  the  Interior.  An  adjudication  of  grazing  privileges  will  not  be  set  aside  on  appeal  if  it  is 
reasonable  and  substantially  complies  with  the  provisions  of  the  Federal  range  code  for  grazing,  43  CFR 
Part  4100. 

Clyde  L.  Dorius,  Douglas  L.  Bown  v.  Bureau  of  Land  Management,  83  IBLA  29  (Sept.  24, 1984) 

When  a  range-line  agreement  between  two  licensees  provides  a  division  of  the  range  will  stand  until 
such  time  as  a  range  study  is  conducted,  and  the  range  study  indicates  the  allotments  do  not  fairly 
represent  the  proportion  of  range  lands  each  party  is  entitled  to  on  a  demand-forage  basis,  an 
Administrative  Law  Judge's  decision  finding  that  one  of  the  licensees  may  be  entitled  to  an  adjustment 
of  grazing  privileges  and  remanding  the  case  to  BLM  to  effect  an  equalization  will  be  affirmed  upon 
appeal. 

Bureau  of  Land  Management,  K.  S.  Summers  Livestock,  Inc.  v.  Spring  Creek  Ranch,  96  IBLA  4 

(Feb.  26,  1987) 

An  Administrative  Law  Judge's  decision  adjudicating  grazing  privileges  will  not  be  set  aside  on  appeal  if  it 
is  reasonable  and  substantially  complies  with  the  provisions  of  the  Federal  grazing  regulations  found  at 
43  CFR  part  4100. 

Lewis  M.  Webster  v.  Bureau  of  Land  Management,  97  IBLA  1  (Apr.  16,  1987) 
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3.  Appeal  Procedures  (cont'd) 

Decisions  regarding  adoption  or  amendment  of  resource  management  plans  or  management  framework 
plans,  which  are  not  subject  to  administrative  review  by  the  Board  of  Land  Appeals,  are  properly 
distinguished  from  decisions  adjudicating  grazing  applications.  An  appeal  from  a  final  BLM  decision 
affirming  a  proposed  decision  denying  a  grazing  permittee's  application  for  change  in  grazing  use  is 
properly  referred  to  the  Hearings  Division  of  the  Office  of  Hearings  and  Appeals  for  assignment  to  an 
Administrative  Law  Judge  pursuant  to  the  regulations  at  43  CFR  4.470  and  43  CFR  4160.4, 
notwithstanding  the  fact  BLM  based  its  decision  on  a  planning  determination  not  to  amend  the  relevant 
plan. 

Joel  Stamatakis,  Steve  Stamatakis,  98  IBLA  4  (May  29,  1987) 

Where  facts  and  law  are  properly  set  forth  and  applied  in  Administrative  Law  Judge's  decision  affirming 
the  BLM  Area  Manager's  decision  determining  that  the  appellant  had  grazed  livestock  in  his  allotment 
beyond  his  authorized  use;  that  the  grazing  of  the  livestock  constituted  a  willful  trespass;  and  that  the 
appellant's  grazing  authorization  should  be  suspended  until  he  paid  assessed  trespass  damages,  and 
appellant  has  made  no  showing  that  the  decision  is  in  error,  the  decision  will  be  affirmed. 

Kent  Gregersen  v.  Bureau  of  Land  Management,  101  IBLA  269  (Mar.  8,  1988) 

A  protest  against  approval  of  a  proposed  land  exchange,  pursuant  to  sec.  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C.  §  1716  (1982),  is  properly  dismissed  when  a  protestant 
holding  a  grazing  permit  on  the  lands  to  be  exchanged  has  not  established  that  his  rights  under  the 
grazing  regulations  would  be  violated,  that  BLM  did  not  adequately  consider  the  public  interest,  or  that 
the  lands  exchanged  are  not  of  equal  value. 

City  of  Santa  Fe  era/.,  103  IBLA  397  (Aug.  15,  1988) 

A  decision  by  an  authorized  officer  of  BLM,  an  Administrative  Law  Judge,  or  the  Board  to  place  a 
decision  into  full  force  and  effect  under  43  CFR  4.477(b)  pending  the  outcome  of  an  appeal  must  be 
based  on  a  finding  than  an  emergency  situation  involving  resource  deterioration  exists.  When  the 
record  is  not  adequate  for  the  Board  to  determine  whether  such  a  situation  exists,  it  may  refer  the 
question  for  hearing,  findings  of  fact,  and  conclusions  of  law. 

William  J.  Thoman  v.  Bureau  of  Land  Management,  Roberts  Ranch  etal.  (Intervenors),  120  IBLA  302 

(Sept.  9,  1991) 

Where  BLM  denies  an  application  to  change  livestock  use  from  cattle  to  cattle  and  sheep  based  on  the 
potential  conflict  with  desert  bighorn  sheep,  that  decision  is  correctly  affirmed  by  an  ALJ  when  the  record 
shows  a  rational  basis  for  BLM's  decision  and  appellant  has  failed  to  show  the  decision  was  improper. 
Joe  Iriart  v.  Bureau  of  Land  Management,  Utah  Wilderness  Ass'n  (Intervenor),  1 26  IBLA  1 1 1  ( Apr.  27, 

1993) 
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4.  APPORTIONMENT  OF  THE  FEDERAL  RANGE 


.1    Area  of  Use 

An  application  for  exclusive  grazing  privileges  in  a  long-established  community  grazing  allotment  is 
properly  rejected  under  43  CFR  4130.6(b)  as  inconsistent  with  the  cooperative  purposes  and  existing 
operations  of  a  community  allotment  with  numerous  other  long-time  permittees. 

Homer  Smelser  v.  Bureau  of  Land  Management,  75  IBLA  44  (August  5,  1983) 

Where  grazing  licensees  have  executed  a  valid  range-line  agreement  approved  by  this  Department, 
such  an  agreement  has  generally  been  treated  by  the  Department  as  an  enforceable  contract. 
Therefore,  those  terms  specifically  set  forth  in  the  agreement  which  are  unmistakably  clear  are  binding 
upon  the  parties  unless  changed  by  their  mutual  consent  with  BLM's  approval. 

Bureau  of  Land  Management,  K.  S.  Summers  Livestock,  Inc.  v.  Spring  Creek  Ranch,  96  IBLA  4 

(Feb.  26,  1987) 

Protests  against  an  exchange  are  properly  denied  where  protestants  do  not  establish  that  the  proposed 
exchange  would  be  contrary  to  provisions  of  the  Federal  Land  Policy  and  Management  Act  of  1976,  43 
U.S.C.  §  1716  (1982),  applicable  regulations,  operative  land-use  management  plans,  or  that  the 
exchange  will  contravene  the  public  interest. 

Where  a  Federal  land  exchange  results  in  the  diminution  of  a  grazing  allotment,  provisions  of  43  CFR 
4110.4-2  require  that  affected  permits  be  modified  to  reflect  the  changed  area  of  use.  When  such  a 
diminution  of  a  permit  takes  place,  the  grazier  is  entitled  to  prior  notice  of  2  years  duration,  and 
compensation  for  any  improvements  authorized  to  be  placed  on  the  land. 

John  S.  Peck,  Owen  K.  Speirs,  Claire  T.  Speirs,  114  IBLA  393  (May  30,  1990) 

A  determination  by  BLM  of  the  carrying  capacity  of  a  unit  of  range  will  not  be  disturbed  in  the  absence  of 
positive  evidence  in  error.  Where  appellants  presented  only  testimony  expressing  their  opinion  that  one 
area  of  range  has  had  better  feed  than  another  and  present  no  contrary  range  data  assembled  by 
approved  methods  challenging  BLM's  methodology  such  as  a  range  survey,  and  where  their  experience 
on  range  conditions  is  not  based  on  BLM's  new  plan  but  on  existing  uncontrolled  gazing  practices, 
BLM's  determination  is  properly  adopted. 

Economic  injury  to  a  grazer,  even  if  severe,  does  not  invalidate  BLM's  decision  adjudicating  and 
managing  grazing  preference,  but  is  only  one  consideration  bearing  on  the  reasonableness  of  that 
determination.  If  BLM's  decision  has  a  reasonable  basis,  it  must  be  affirmed.  Although  the  record 
demonstrates  that  BLM's  decision  to  divide  an  allotment  into  use  areas  and  to  assign  users  to  specific 
use  areas  works  some  inconvenience  on  one  grazer  and  provokes  general  dissatisfaction  among  all 
users  assigned  to  one  area,  BLM's  decision  is  properly  affirmed  where  the  record  does  not  show 
economic  injury  so  severe  as  to  overcome  BLM's  valid  reasons  for  imposing  that  grazing  system. 

BLM's  attempt  to  structure  a  grazing  system  so  that  the  greatest  number  of  grazers  are  satisfied  does  not 
justify  reversal  of  that  decision  where  it  is  otherwise  supportable. 

Calvin  Yardley  era/.,  L  Wayne  Ross  v.  Bureau  of  Land  Management,  123  IBLA  80  (May  11,  1992) 
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4.  Apportionment  of  the  Federal  Range  (cont'd) 
.2    Use  and  Boundary  Agreements 

Where  grazing  licensees  have  executed  a  valid  range  line  agreement  approved  by  this  Department, 
such  an  agreement  has  generally  been  treated  by  the  Department  as  an  enforceable  contract. 
Therefore,  those  items  specifically  spelled  out  in  the  agreement  which  are  unmistakably  clear  are  binding 
upon  the  parties  unless  changed  by  their  mutual  consent  with  the  approval  of  the  Bureau  of  Land 
Management. 

Bureau  of  Land  Management  v.  Wagon  Wheel  Ranch,  Inc.,  62  IBLA  55  (February  25, 1982) 

A  grazing  licensee's  right  to  request  an  adjustment  of  grazing  privileges  under  a  range-line  agreement 
will  not  be  barred  by  laches  if  the  facts  show  that  there  has  been  no  lack  of  diligence  in  asserting  the 
claim. 

Where  grazing  licensees  have  executed  a  valid  range-line  agreement  approved  by  this  Department, 
such  an  agreement  has  generally  been  treated  by  the  Department  as  an  enforceable  contract. 
Therefore,  those  terms  specifically  set  forth  in  the  agreement  which  are  unmistakably  clear  are  binding 
upon  the  parties  unless  changed  by  their  mutual  consent  with  BLM's  approval. 

Bureau  of  Land  Management,  K.  S.  Summers  Livestock,  Inc.  v.  Spring  Creek  Ranch,  96  IBLA  4 

(Feb.  26,  1987) 

The  Board  will  affirm  a  decision  of  an  Administrative  Law  Judge  reversing  a  BLM  decision  to  modify  the 
apportionment  of  grazing  privileges  in  a  BLM-approved  rangeline  agreement  where  the  agency  decision 
was  not  based  on  a  consideration  of  whether  there  had  been  a  radical  change  in  circumstances  by  virtue 
of  the  unavailability  of  associated  private  land  for  grazing  or  other  factors  which  would  justify  a 
modification. 

James  E.  Briggs  v.  Bureau  of  Land  Management,  John  F.  Gross,  Jr.,  99  IBLA  1 37  (Sept.  25,  1 987) 
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4.  Apportionment  of  the  Federal  Range  (cont'd) 
.5  Designation  for  Classes  of  Livestock 

Where  BLM  denies  an  application  to  change  livestock  use  from  cattle  to  cattle  and  sheep  based  on  the 
potential  conflict  with  desert  bighorn  sheep,  that  decision  is  correctly  affirmed  by  an  ALJ  when  the  record 
shows  a  rational  basis  for  BLM's  decision  and  appellant  has  failed  to  show  the  decision  was  improper. 
Joe  Iriart  v.  Bureau  of  Land  Management,  Utah  Wilderness  Ass'n  (Intervenor),  1 26  IBLA  1 1 1  ( Apr.  27, 

1993) 
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5.  BASE  PROPERTY 


.1  Ownership  or  Control 

Where  a  grazing  permittee  owned  base  property  taken  in  condemnation  proceedings  by  the  United 
States,  but  a  Federal  district  court  has  stayed  the  United  States  from  taking  exclusive  possession  of  the 
property  and  granted  joint  possession  to  the  condemnor  agency  and  the  permittee  pending  disposition 
of  an  appeal  on  a  motion  to  revest  the  property  in  the  permittee,  implementation  of  a  decision  canceling 
grazing  privileges  for  loss  of  control  of  base  property  under  43  CFR  4II0.I  (I975)  will  be  stayed  in 
accordance  with  the  court  order. 

Bureau  of  Land  Management  v.  William  J.  Thoman,  4l  IBLA  HO  (June  II,  I979) 

The  loss  of  ownership  or  control  of  base  property  results  in  the  loss  of  grazing  privileges  attached 
thereto  and  requires  the  cancellation  of  the  license,  in  the  absence  of  a  timely  application  for  transfer  of 
grazing  privileges  to  new  base  property. 

Jimmie  andLeona  Ferrara,  47  IBLA  335  (May  21,  I980) 

Even  if  an  open  range  law  provides  cattle  belonging  to  a  grazing  permittee  or  licensee  with  access  to 
forage  on  unfenced  land  owned  by  others  within  an  allotment,  the  permittee  or  licensee  does  not  have 
ownership  or  control  over  that  land.  Such  land  cannot  be  considered  base  property  for  the  award  of 
grazing  preference  under  43  CFR  4II0.2. 

James  E.  Briggs  v.  Bureau  of  Land  Management,  75  IBLA  30I  (August  29,  I983) 

BLM  may  properly  reject  an  application  to  transfer  grazing  preferences  filed  by  the  transferee  more  than 
90  days  after  the  sale  of  the  base  property  to  that  transferee,  since  Departmental  regulation  43  CFR 
41 1 0.2-3(b)  requires  that  such  application  be  filed  within  90  days  of  the  date  of  sale. 

BLM  may  properly  reject  an  application  to  transfer  grazing  preferences  filed  after  the  transferor  has  lost 
ownership  or  control  of  the  base  property  to  which  the  preferences  attached  by  virtue  of  the  filing  of  a 
petition  in  bankruptcy  and  a  subsequent  judicial  sale  of  the  property. 

George  Fasselin  v.  Bureau  of  Land  Management,  102  IBLA  9  (Apr.  5,  1988) 

Pursuant  to  the  regulations  at  43  CFR  Part  41 00,  if  an  applicant  for  a  grazing  preference  owns  land  in  a 
grazing  district  but  that  land  does  not  serve  as  a  base  for  livestock  operations  which  utilize  public  lands, 
his  application  is  properly  denied. 

If  an  applicant  for  a  grazing  preference  does  not  timely  file  a  completed  application  and  moreover  offers  a 
preference  right  which  had  previously  terminated,  a  decision  denying  the  application  will  not  be 
overturned  on  appeal. 

Pursuant  to  43  CFR  1610.5-3(a)  all  resource  management  authorizations  and  actions,  as  well  as  budget 
or  other  action  proposals  and  subsequent  more  detailed  or  specific  planning,  shall  conform  to  the 
approved  resource  management  plan.  A  BLM  decision  to  deny  a  grazing  permit  application  based  on 
incompatibility  between  the  applicable  resource  management  plan  and  the  application  shall  be  affirmed. 

Marvin  Hutchings  v.  Bureau  of  Land  Management,  1 1 6  IBLA  55  (Sept.  5,  1 990) 
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5.  Base  Property  (Cont'd) 
.2  Failure  to  Offer 

A  timely  transfer  of  grazing  license  privileges  to  new  base  property  may  be  made  only  while  the  original 
base  property  is  within  the  ownership  or  control  of  the  licensee,  and  transfer  may  not  be  made  following 
sale  of  the  original  property. 

Jimmie  and  Leona  Ferrara,  47  IBU\  335  (May  21 ,  1980) 

BLIvl  may  properly  reject  an  application  to  transfer  grazing  preferences  filed  by  the  transferee  more  than 
90  days  after  the  sale  of  the  base  property  to  that  transferee,  since  Departmental  regulation  43  CFR 
41 10.2-3(b)  requires  that  such  application  be  filed  within  90  days  of  the  date  of  sale. 

BLM  may  properly  reject  an  application  to  transfer  grazing  preferences  filed  after  the  transferor  has  lost 
ownership  or  control  of  the  base  property  to  which  the  preferences  attached  by  virtue  of  the  filing  of  a 
petition  in  bankruptcy  and  a  subsequent  judicial  sale  of  the  property. 

George  Fasselin  v.  Bureau  of  Land  Management,  102  IBLA  9  (Apr.  5,  1988) 
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5.  Base  Property  (cont'd) 
.4     Dependency  by  Use 

The  failure  of  a  licensee  of  the  Federal  range  to  request  grazing  privileges  or  nonuse  to  the  extent  of 
earlier  licenses  supported  by  the  same  base  property  for  2  consecutive  years  reduces  the  qualifications 
of  the  base  property  to  the  extent  that  it  has  not  been  covered  by  the  requests  for  2  consecutive  years, 
even  though  the  qualifications  of  the  base  property  have  not  been  formally  adjudicated. 

Estate  of  Leonard  Banegas  v.  Bureau  of  Land  Management,  Elias  Salazar,  Emma  Benegas,  &  Edward 

Banegas  (Intervenors),  108  IBLA  162  (Apr.  11, 1989) 
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5.  Base  Property  (cont'd) 
.6  Base  property  (Water) 

BLM  properly  rejects  an  application  for  grazing  use  within  an  allotment  where  grazing  is  already  allocated 
to  a  longstanding  grazing  preference,  even  though  that  preference  is  subject  to  cancellation  because  it 
is  no  longer  supported  by  appropriate  base  property,  and  where  BLM  affords  the  holder  of  that 
preference  an  opportunity  to  apply  for  the  transfer  of  the  preference  to  other  base  property. 

James  E.  Briggs  v.  Bureau  of  Land  Management,  John  F.  Gross  Jr.,  99  IBLA  137  (Sept.  25, 1987) 

BLM  properly  rejected  an  application  for  use  in  a  grazing  allotment  where  all  of  such  use  had  been 
granted  to  a  grazier  who  had  control  of  water  base  available  and  accessible  for  stock  watering  purposes 
and  was  used  under  a  color  of  right,  absent  a  determination  under  state  law  that  the  grazier  did  not  have 
valid  water  rights. 

Silvino  Ortiz  v.  Bureau  of  Land  Management,  1 26  IBLA  8  (April  1 ,  1 993) 
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6.  CANCELLATION  AND  REDUCTION 


.1   Reduction  as  Penalty 

An  Administrative  Law  Judge's  finding  that  trespasses  were  willful,  grossly  negligent,  and  repeated  will 
not  be  disturbed  on  appeal  where  the  record  amply  supports  such  findings. 

Where  penalties  imposed  by  two  Administrative  Law  Judges  for  trespasses  are  supported  by  the  records 
and  comport  with  the  proscriptions  of  the  regulations  they  will  not  be  modified  on  appeal  except  insofar 
as  they  conflict  with  respect  to  a  particular  grazier  in  a  particular  grazing  district. 

Bureau  of  Land  Management  v.  Holland  Livestock  Ranch  etal.,  39  IBLA  272  (February  15,  I979) 

86  I.D.  I33 

A  motion  to  dismiss  an  appeal  from  a  decision  of  the  District  Manager  is  properly  granted  pursuant  to  43 
CFR  4.470  where  the  arguments  set  forth  by  an  applicant  for  a  grazing  license  or  permit  are  immaterial  to 
the  issue  of  whether  the  applicant  has  previously  made  substantial  use  of  his  grazing  privileges. 

Floyd  and  Corwin  Silva,  45  IBLA  II  (January  8,  I980) 

An  Administrative  Law  Judge's  finding  that  trespasses  were  willful,  grossly  negligent,  and  repeated  will 
not  be  disturbed  on  appeal  where  the  record  amply  supports  such  finding. 

Where  penalties  imposed  by  an  Administrative  Law  Judge  for  trespasses  are  supported  by  the  record 
and  comport  with  the  proscriptions  of  the  regulations  they  will  not  be  modified  on  appeal  unless  it 
appears  that  they  are  unreasonable.inequitable,  or  otherwise  inappropriate. 

Bureau  of  Land  Management  v.  Holland  Livestock  Ranch  and  John  J.  Casey,  54  IBLA  247 

(April  27,  I98I) 

In  order  to  impose  the  provisions  of  43  CFR  4I70.I-3  the  permittee  or  lessee  must  have  been  convicted 
or  otherwise  be  found  to  have  been  in  violation  of  State  or  Federal  laws  or  regulations  concerning 
conservation  or  protection  of  natural  or  cultural  resources  or  the  environment.  Finding  the  officer,  agent, 
or  employee  in  violation  of  said  laws  or  regulations  will  not  support  an  action  under  this  section  against 
the  principal. 

Houghland  Farms,  Inc.,  v.  Bureau  of  Land  Management,  77  IBLA  245  (November  30,  I983) 

In  a  grazing  trespass  case  initiated  by  BLM  upon  an  order  to  show  cause,  the  burden  of  proof  is  properly 
placed  upon  BLM  as  the  proponent  of  the  order  sought  to  establish  by  substantial  evidence  the 
occurrence  of  cattle  trespass. 

In  order  to  prove  livestock  trespass  upon  public  lands  alleged  to  have  occurred  when  excessive 
numbers  of  cattle  were  grazed  upon  allotments  of  public  land  permitted  for  lesser  numbers,  some  actual 
trespass  must  be  shown  to  have  taken  place  before  the  "access  trespass  presumption"  can  be  applied 
to  calculate  damages. 

Bureau  of  Land  Management,  v.  David  &  Bonnie  Ericsson,  88  IBLA  248  (Sept.  4,  1985) 
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6.  Cancellation  and  Reduction  (cont'd) 


Where  BLM  requires  a  livestock  operator  to  remove  unauthorized  modifications  of  corral  gate  openings 
which  were  installed  to  discourage  or  prevent  wild  horses  from  gaining  access  to  watering  facilities, 
while  allowing  entry  to  livestock,  and  the  operator  fails  to  do  so,  BLM  may  cancel  the  operator's  range 
improvement  permit  for  failure  to  obtain  BLM's  permission  to  modify  the  authorized  improvements. 
However,  where  on  appeal  of  that  cancellation  the  record  shows  that  the  livestock  operator  is  a  sound 
range  manager  and  that  a  serious  problem  with  wild  horses  exists,  the  operator  will  be  granted  15  days 
from  receipt  of  the  Board's  decision  in  which  to  remove  the  unauthorized  modification,  failing  in  which 
the  cancellation  will  become  final. 

Joe  B.  Fallini,  Jr.,  etal.  v.  Bureau  of  Land  Management,  92  IBLA  200  (June  12, 1986) 

A  grazing  permit  does  not  create  any  right,  title,  interest,  or  estate  in  or  to  lands.  The  privileges  granted 
by  a  permit  are  entitled  to  proceduaral  protections,  but  continued  ownership  of  the  permit  is  dependent 
upon  compliance  with  its  terms  and  conditions. 

Luther  Wallace  Klump  v.  Bureau  of  Land  Management,  125  IBLA  170  (Feb.  5, 1993) 
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6.  Cancellation  and  Reduction  (cont'd) 

.2    To  conform  with  Base  Property  Qualifications 

The  loss  of  ownership  or  control  of  base  property  results  in  the  loss  of  grazing  privileges  attached 
thereto  and  requires  the  cancellation  of  the  license,  in  the  absence  of  a  timely  application  for  transfer  of 
grazing  privileges  to  new  base  property. 

Even  if  it  be  established  that  the  Department  has  not  applied  in  previous  years  regulation  43  CFR 
4II5.2-I(e)(8)  (1975),  which  requires  termination  of  grazing  privileges  upon  loss  of  ownership  of  control  of 
base  property,  such  failure  to  apply  the  regulation  is  not  authority  to  further  disregard  the  regulation. 

Jimmie  andLeona  Ferrara,  47  IBLA  335  (May  21, 1980) 

BLM  properly  rejects  an  application  for  grazing  use  within  an  allotment  where  grazing  is  already  allocated 
to  a  longstanding  grazing  preference,  even  though  that  preference  is  subject  to  cancellation  because  ft 
is  no  longer  supported  by  appropriate  base  property,  and  where  BLM  affords  the  holder  of  that 
preference  an  opportunity  to  apply  for  the  transfer  of  the  preference  to  other  base  property. 

James  E.  Briggs  v.  Bureau  of  Land  Management,  John  F.  Gross,  Jr.,  99  IBLA  137  (Sept.  25,  1987) 
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6.  Cancellation  and  Reduction  (cont'd) 

.3    To  Conform  with  Grazing  Capacity  of  Federal  Range 

The  BLM  may  temporarily  suspend  portions  of  maximum  allowable  active  grazing  preferences  under  43 
CFR  4ll0.3-2(a)  authorizing  suspensions  in  cases  of  "drought,  fire,  or  other  natural  causes,"  in  order  to 
provide  forage  for  excess  wild  horses. 

Bar  X  Sheep  Company  et  al.,  56  IBLA  258  (July  24, 1981)  88  I.D.  665 

A  decision  by  BLM  reducing  authorized  livestock  grazing  use  pursuant  to  43  CFR  4ll0.3-2(b)  in  order  to 
facilitate  achieving  multiple-use  management  objectives,  viz.,  allocating  available  forage  to  a  competing 
antelope  herd  in  the  interest  of  promoting  hunting  and  future  transplanting,  will  not  be  disturbed  absent 
substantial  evidence  showing  that  the  decision  is  improper. 

Charles  Blackburn  era/.,  80  IBLA  42  (March  28, 1984) 

It  is  proper  for  an  Administrative  Law  Judge  to  deny  a  motion  to  set  aside  a  BLM  decision  reducing 
authorized  livestock  grazing  use  because  BLM  failed  to  forward  the  appeal  from  that  decision  to  the 
State  Director  for  several  months.  The  Department's  regulations  do  not  required  BLM  to  forward  the 
appeal  within  a  time  certain  or  impose  a  specific  sanction  for  failure  to  promptly  forward  the  appeal.  There 
was  no  showing  that  appellants  sustained  injury  by  reason  of  the  delay  or  that  appellants  were  diligent  in 
their  efforts  to  have  their  files  forwarded  at  an  earlier  date  and  thus  no  compelling  reason  for  the 
Administrative  Law  Judge  to  exercise  his  discretionary  authority  to  impose  sanctions. 

Reed  B.  Robison,  RO  Livestock  v.  Bureau  of  Land  Management,  120  IBLA  181  (July  26,  1991) 

By  enacting  sec.  9  of  the  Taylor  Grazing  Act,  43  U.S.C.  §  31 5h  (1988),  Congress  required  the  Secretary 
to  provide  for  local  hearings  on  appeals  from  a  BLM  decision  canceling  or  modifying  a  grazing  license  or 
permit.  These  hearings  are  conducted  in  accordance  with  the  APA,  5  U.S.C.  §§  554-559  (1988),  under 
which  the  parties  have  a  right  to  a  decision  by  an  impartial  decisionmaker  based  solely  on  the  record  of  a 
proceeding  in  which  the  parties  have  enjoyed  the  opportunity  to  confront  and  cross-examine  witnesses, 
to  present  evidence  under  oath,  and  to  the  use  of  a  subpoena  to  the  extent  authorized  by  law.  Under  5 
U.S.C.  §§  556,  3105  (1988),  the  ALJs  assigned  to  OHA  are  the  only  subordinates  of  the  Secretary 
empowered  to  conduct  such  proceedings. 

Under  the  Secretary's  memo  dated  Jan.  8,  1993,  a  Biological  Opinion  and  incidental  take  statement 
issued  by  FWS  pursuant  to  sec.  7(a)(2)  of  the  ESA,  16  U.S.C.  §  1536(a)(2)  (1988),  is  not  subject  to 
administrative  review  as  to  the  matters  decided  therein.  The  memo  does  not  deprive  an  ALJ  of  his 
jurisdiction  under  43  U.S.C.  §  31 5h  (1988),  with  respect  to  any  other  issue  pertaining  to  a  grazing 
appeal. 

Charles  Lundgren  et  al.  v.  Bureau  of  Land  Management,  Natural  Resources  Defense  Council,  Sierra 
Club,  &  Desert  Protective  Council  (Intervenor),  126  IBLA  238  (May  28,  1993) 
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6.  Cancellation  and  Reduction  (cont'd) 


.4    Reduced  Area  of  Use 

Where  BLM  renewed  an  Alaska  grazing  lease  on  lands  for  which  the  State  of  Alaska  had  previously  filed  a 
selection  application,  and  where  it  first  expressly  advised  the  lessee  that  his  lease  would  be  subject  to 
cancellation  when  the  State's  application  was  resolved,  BLM  may  cancel  the  lease  following  tentative 
approval  of  the  State  selection  application  preparatory  to  transferring  control  over  the  lands  to  the  State, 
as  43  CFR  4230.1  gives  it  the  authority  to  cancel  Alaska  grazing  leases  to  permit  utilization  of  the  land  for 
other  purposes  in  the  public  interest. 

Estate  of  C.  Walter  Keaster,  47  IBLA  363  (May  21, 1980) 

When  an  assignee  of  a  grazing  lease  agrees  to  an  additional  stipulation  providing  that  the  grazing  lease 
may  be  terminated  upon  30  days  notice  if  the  BLM  acts  upon  a  state  selection  application,  BLM  need  not 
submit  a  state  grazing  lease  as  part  of  its  notice  of  termination. 

Charles  H.  Dorman  era/.,  93  IBLA  109  (July  24,  1986) 

Where  there  has  been  a  decrease  in  Federal  lands  available  for  grazing,  BLM  may  impose  a 
proportionate  reduction  among  all  the  authorized  users  of  a  particular  allotment  as  proportionate 
reduction  is  consistent  with  the  reduction  required  under  43  CFR  4110.4-2(a). 

B.  G.  Bunyard  v.  Bureau  of  Land  Management,  96  IBLA  143  (Mar.  12, 1987) 

Lands  leased  under  the  Act  of  Mar.  4,  1927,  are  not  subject  to  settlement,  location,  and  acquisition 
under  the  nonmineral  land  laws  applicable  to  Alaska  unless  and  until  the  authorized  officer  determines 
that  the  grazing  lease  should  be  canceled  or  reduced. 

Henrietta  Roberts  Vaden  v.  Bureau  of  Land  Management  et  al.,  96  IBLA  198  (Mar.  19,  1987) 

When  a  grazing  lessee  agrees  to  an  additional  stipulation  providing  that  the  grazing  lease  may  be 
terminated  upon  30-days  notice  if  the  BLM  acts  upon  a  state  selection  application  encompassing  the 
leased  lands,  BLM  need  not  submit  a  state  grazing  lease  in  conjunction  with  the  notice  of  termination. 

Harold  Sargent,  100  IBLA  267  (Dec.  15, 1987) 

Even  though  the  elements  necessary  for  invoking  estoppel  against  the  United  States  may  be  present, 
estoppel  will  not  lie  if  to  do  so  would  interfere  with  underlying  Government  policies  or  unduly  undermine 
the  enforcement  of  a  particular  law  or  regulation.  An  approval  of  an  assignment  of  grazing  rights  within 
the  Capitol  Reef  National  Park  to  a  party  not  an  heir  of  the  holder  of  those  rights  on  Dec.  18,  1971, 
contrary  to  the  express  provisions  of  16  U.S.C.  §  273(b)  (1982),  may  be  rescinded  after  a  lapse  of  9 
years,  as  the  Bureau  of  Land  Management  had  no  authority  to  approve  such  assignment,  and  to  do  so 
would  be  directly  contrary  to  the  intent  of  Congress  when  establishing  the  park. 
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6.  Cancellation  and  Reduction  (cont'd) 

A  transfer  of  a  grazing  permit  is  not  effective  unless  and  until  approved  by  the  Bureau  of  Land 
Management.  If  a  transfer  of  a  grazing  lease  is  prohibited  by  law,  the  proper  action  is  to  deny  approval  of 
the  transfer.  A  decision  canceling  a  lease  because  the  transfer  is  not  authorized  will  be  set  aside  and  the 
case  remanded  for  a  determination  regarding  the  ability  of  the  assignor  to  retain  the  lease  if  the  transfer  is 
denied.  Likewise,  if  a  transfer  is  improperly  approved,  the  action  to  be  taken  is  to  rescind  the  transfer, 
and  not  to  cancel  the  permit. 

Jeffery  Ranches,  Inc.  v.  Bureau  of  Land  Management,  102  IBLA  379  (June  17, 1988) 

Where  a  Federal  land  exchange  results  in  the  diminution  of  a  grazing  allotment,  provisions  of  43  CFR 
4110.4-2  require  that  affected  permits  be  modified  to  reflect  the  changed  area  of  use.  When  such  a 
diminution  of  a  permit  takes  place,  the  grazier  is  entitled  to  prior  notice  of  2  years  duration,  and 
compensation  for  any  improvements  authorized  to  be  placed  on  the  land. 

John  S.  Peck,  Owen  K.  Speirs,  Claire  T.  Speirs,  114  IBLA  393  (May  30, 1990) 

A  protest  against  approval  of  a  proposed  land  exchange,  pursuant  to  sec.  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C.  §  1716  (1982),  is  properly  dismissed  when  a  protestant 
holding  a  grazing  permit  on  the  lands  to  be  exchanged  has  not  established  that  his  rights  under  the 
grazing  regulations  would  be  violated,  that  BLM  did  not  adequately  consider  the  public  interest,  or  that 
the  lands  exchanged  are  not  of  equal  value. 

City  of  Santa  Fe  etal.,  103  IBLA  397  (Aug.  15,  1988) 

Under  43  CFR  2201.1(c)  the  publication  of  a  notice  of  realty  action  constitutes  the  notice  to  grazing 
permittees  and  lessees  required  by  43  CFR  41 10.4-2(b). 

A  grazing  permittee  received  the  regulatory  2-year  notice  when,  subsequent  to  receipt  of  an  allegedly 
defective  notice,  the  permittee  was  served  with  a  copy  of  the  notice  of  realty  action. 

City  of  Santa  Fe  et  al.  (On  Judicial  Remand),  1 20  IBLA  308  (Sept.  11,  1991) 

A  decision  to  redraw  the  boundary  of  a  grazing  allotment  to  inhibit  the  transmission  of  disease  from  cattle 
to  bighorn  sheep  will  be  affirmed  if  the  decision  rests  upon  a  rational  basis,  reflects  consideration  of  all 
relevant  factors,  is  supported  by  the  record,  and  the  appellant  fails  to  show  the  decision  was  improper. 

Jerry  W,  Blair,  Howard  P.  Blair  v.  Bureau  of  Land  Management,  126  IBLA  296  (June  14, 1993) 
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CONSTRUCTION  AND   IMPROVEMENT  PERMITS 


Where  an  applicant  for  a  range  improvement  project  involving  alteration  of  the  Native  range  by  reseeding 
with  non-Native  species  and  requiring  the  expenditure  of  a  large  sum  of  public  funds  does  not  show  that 
there  is  an  urgent  situation  requiring  immediate  improvement  of  the  range  as  proposed,  a  decision  by 
the  BLM  range  manager  denying  the  application  because  management  framework  and  allotment 
management  plans  have  not  been  formulated  is  properly  affirmed,  as,  ordinarily,  such  a  venture  should 
not  be  undertaken  without  the  type  of  information  these  plans  are  intended  to  provide. 

Loyd  Sorensen,  Von  L.  Sorensen,  Kenneth  Jones,  41  IBLA  354  (July  20,  1979) 

Where  facts  and  law  are  properly  set  forth  and  applied  in  Administrative  Law  Judge's  decision  affirming 
the  BLM  District  Manager's  decision  requiring  appellant  to  maintain  a  drift  fence  on  public  land  within  his 
grazing  area,  and  appellant  has  made  no  showing  that  the  decision  is  in  error,  the  decision  will  be 
affirmed. 

John  J.  Casey,  66  IBLA  332  (August  26, 1982) 

Departmental  regulation  43  CFR  4120.3-3  provides  that  a  permittee  or  lessee  may  apply  to  BLM  for 
permission  to  modify  a  range  improvement  permit  issued  pursuant  to  sec.  15  of  the  Taylor  Grazing  Act, 
as  amended,  43  U.S.C.  §  315(m)  (1982),  and,  under  43  CFR  4140.1(b)(2),  modification  of  a  range 
improvement  without  BLM  authorization  is  a  prohibited  act.  Where,  pursuant  to  a  range  improvement 
permit,  a  livestock  operator  constructs  a  stock-watering  facility,  including  steel  gates  which,  when  closed, 
bar  access  to  livestock  and  wild  horses  and  the  operator  subsequently  installs  highway  guardrails  across 
the  gate  openings  to  discourage  or  prevent  wild  horses  from  gaining  access  to  the  watering  facilities, 
while  allowing  entry  to  livestock,  such  installation  constitutes  a  change  in  the  purpose  of  the 
improvements  originally  approved  and  is  a  modification  of  the  improvements  authorized  in  the  permit.  As 
a  result,  the  operator  is  required  to  seek  authorization  therefore  prior  to  installation. 

Where  BLM  requires  a  livestock  operator  to  remove  unauthorized  modifications  of  corral  gate  openings 
which  were  installed  to  discourage  or  prevent  wild  horses  from  gaining  access  to  watering  facilities,  while 
allowing  entry  to  livestock,  and  the  operator  fails  to  do  so,  BLM  may  cancel  the  operator's  range 
improvement  permit  for  failure  to  obtain  BLM's  permission  to  modify  the  authorized  improvements. 
However,  where  on  appeal  of  that  cancellation  the  record  shows  that  the  livestock  operator  is  a  sound 
range  manager  and  that  a  serious  problem  with  wild  horses  exists,  the  operator  will  be  granted  15  days 
from  receipt  of  the  Board's  decision  in  which  to  remove  the  unauthorized  modification,  failing  in  which 
the  cancellation  will  become  final. 

Joe  B.  Fallini,  Jr.,  etal.  v.  Bureau  of  Land  Management,  92  IBLA  200  (June  12, 1986) 

A  range  improvement  project  is  subject  to  the  requirement  that  an  environmental  assessment  be 
prepared.  If  a  salient  aspect  of  a  project  has  not  been  assessed  and  that  aspect  is  within  the  Board's 
jurisdiction,  it  may  not  be  implemented  until  an  adequate  analysis  of  all  relevant  factors  has  been 
prepared. 

An  environmental  assessment  must  take  a  hard  look  at  the  issues,  identify  the  relevant  areas  of 
environmental  concern,  and  make  a  convincing  case  that  environmental  impacts  are  not  significant.  A 
decision  that  a  proposed  action  does  not  require  preparation  of  an  environmental  impact  statement  will 
be  affirmed  if  it  appears  to  have  been  made  by  an  authorized  officer,  in  good  faith,  based  upon  a  proper 
and  sufficient  environmental  analysis  record  compiled  in  accordance  with  established  procedures,  and  is 
the  reasonable  result  of  the  officer's  study  of  such  a  record. 

Idaho  Natural  Resources  Legal  Foundation,  Inc.,  96  IBLA  19  (Feb.  26,  1 987) 

94  I.D.  35 
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7.  Construction  and  Improvement  Permits  (cont'd) 


BLM  may  properly  require  the  removal  of  structures  unintentionally  erected  in  trespass  upon  public  land. 
However,  a  decision  requiring  removal  of  such  structures,  which  are  located  in  a  riparian  area,  based  on  a 
conclusion  that  under  BLM's  Riparian  Area  Management  Policy  disposal  would  not  be  in  the  public 
interest,  will  be  vacated  where  there  is  not  a  rational  basis  in  the  record  to  support  such  action. 

Clive  Kincaid,  1 1 1  IBLA  224  (Oct.  17, 1 989) 

An  appeal  from  a  BLM  decision  approving  the  use  of  herbicides  as  a  means  to  control  undesirable 
vegetation  on  public  lands  (based  on  a  programmatic  environmental  impact  statement)  is  properly 
dismissed  where  BLM  has  reserved  the  decision  of  whether  and  where  to  authorize  actual  herbicide 
spraying  until  after  preparation  of  site-specific  environmental  assessments  or  environmental  impact 
statements. 

Salmon  River  Concerned  Citizens  etal.,  Lois  Hollingsworth,  1 14  IBLA  344  (May  22,  1990) 

Where  the  Colorado  State  Director,  BLM,  issued  a  decision  approving  a  record  of  decision  for  an  EIS 
regarding  a  vegetative  treatment  program  for  1 3  western  states,  insofar  as  it  related  to  public  lands 
administered  by  BLM  in  Colorado,  and  the  Assistant  Secretary,  Land  and  Minerals  Management, 
subsequently  concurred  in  selection  of  the  vegetative  treatment  program,  that  concurrence  amounted 
to  Secretarial  approval  of  the  vegetative  treatment  program  for  BLM  lands  in  13  western  states,  including 
Colorado.  Accordingly,  the  Board  of  Land  Appeals  lacks  jurisdiction  to  consider  an  appeal  of  the 
Colorado  State  Director's  decision  file  subsequent  to  the  Assistant  Secretary's  action. 

The  Wilderness  Society,  122  IBLA  162  (Feb.  6,  1992) 

Absent  an  analysis  of  the  possible  consequences  should  proposed  range-land  improvement  projects 
not  be  fully  successful  and  lacking  an  analysis  of  the  immediate  consequences  of  undertaking  the 
projects,  the  Board  cannot  conclude  that  BLM  has  identified  the  relevant  areas  of  environmental 
concern  and  has  taken  a  hard  look  at  the  environmental  consequences  of  the  projects. 

Southern  Utah  Wilderness  Alliance,  The  Wilderness  Society,  Utah  Chapter  Sierra  Club,  123  IBLA  302 

(June  25,  1992) 
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8.  EXCHANGE  OF  USE 


The  District  Manager  has  discretion  to  grant  or  reject  an  exchange-of-use  application.  Where  the  District 
Manager  considers  the  equities  on  both  sides  of  a  dispute  involving  an  exhcnage-of-use  application  and 
partially  grants  the  application,  his  decision  will  not  be  disturbed  on  appeal  if  it  is  reasonable,  within  the 
scope  of  his  authority,  and  comports  with  sound  management  practices. 

Harold  J.  Heath,  Lawrence  Walker,  73  IBLA  147  (May  23, 1983) 
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9.  FREE  USE 


Decisions  rejecting  applications  for  a  free-use  and  a  fee  grazing  permit  are  properly  upheld  where  the 
applicant  does  not  meet  the  qualifications  for  a  free-use  permit  under  43  CFR  4130.3  and  where  the 
entire  adjudicated  grazing  capacity  of  the  allotments  involved  has  been  allocated  to  other  permittees  and 
uses. 

Kent  Gregersen  v.  Bureau  of  Land  Management,  61  IBLA  381  (February  17, 1982) 
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10.  LICENSES  AND  PERMITS 


Estoppel  to  preclude  a  charge  of  trespass  is  not  invoked  against  BLM  where  BLM's  partially  completed 
fences  on  Federal  Land  do  not  restrain  cattle  and  there  is  no  evidence  that  the  BLM  agreed  to  construct 
and/or  maintain  said  fences  for  the  benefit  of  the  grazier,  and  such  grazier  was  at  all  times  aware  of  these 
facts. 

The  grazing  regulations  (43  CFR  4140. 1(b)(1),  interalia)  (formerly  43  CFR  4II2.3-I(a)  and  (b))  place  the 
responsibility  of  controlling  cattle  squarely  on  the  grazier,  and  Government  range  management  policies 
as  implemented  under  acts  of  Congress  cannot  be  asserted  to  bar  sanctions  where  trespasses  have 
been  proved,  or  to  stop  BLM  from  alleging  trespasses. 

An  Administrative  Law  Judge's  findings  that  trespasses  were  willful,  grossly  negligent,  and  repeated  will 
not  be  disturbed  on  appeal  where  the  record  apply  supports  such  finding. 

Where  penalties  imposed  by  two  Administrative  Law  Judges  for  trespasses  are  supported  by  the  records 
and  comport  with  the  proscriptions  of  the  regulations  they  will  not  be  modified  on  appeal  except  insofar 
as  they  conflict  with  respect  to  a  particular  grazier  in  a  particular  grazing  district. 

Bureau  of  Land  Management  v.  Holland  Livestock  Ranch  etal.,  39  IBLA  272  (February  15, 1979) 

86  I.D.  133 

Where  an  applicant  for  a  range  improvement  project  involving  alteration  of  the  Native  range  by  reseeding 
with  non-native  species  and  requiring  the  expenditure  of  a  large  sum  of  public  funds  does  not  show  that 
there  is  an  urgent  situation  requiring  immediate  improvement  of  the  range  as  proposed,  a  decision  by 
the  BLM  range  manager  denying  the  application  because  management  framework  and  allotment 
management  plans  have  not  been  formulated  is  properly  affirmed,  as  ordinarily,  such  a  venture  should 
not  be  undertaken  without  the  type  of  information  these  plans  are  intended  to  provide. 

Loyd  Sorensen,  Von  L.  Sorensen,  Kenneth  Jones,  41  IBLA  354  (July  20,  I979) 

Past  trespass,  trespass  damages,  and  trespass  settlements  may  properly  be  considered  in  determining 
whether  trespasses  are  repeated  for  the  purpose  of  computing  the  damages  to  be  assessed. 

Bureau  of  Land  Management  v.  Harris  Brothers,  42  IBLA  48  (July  3l,  I979) 

Implementation  of  the  Taylor  Grazing  Act  of  I934  is  committed  to  the  discretion  of  the  Secretary  of  the 
Interior.  Protection  and  management  of  Federal  range  lands  is  a  continuing  responsibility  and  may  not 
be  divested  through  agreement  with  a  private  party.  An  allotment  management  plan  is  not  such  a 
permanently  binding  contract  that  the  grazing  user's  refusal  to  agree  to  changes  precludes  BLM  from 
modifying  or  vacating  the  plan  upon  a  finding,  rationally  based,  that  the  plan  is  inconsistent  with  BLM 
objectives  and  good  range  management. 

A  decision  reached  in  the  exercise  of  administrative  discretion  relating  to  the  adjudication  of  grazing 
privileges  may  be  regarded  as  arbitrary  and  capricious  only  where  it  is  not  supportable  on  any  rational 
basis,  or  where  it  is  shown  that  it  does  not  represent  substantial  compliance  with  the  grazing  regulations. 
The  burden  is  upon  the  appellant  to  show  by  substantial  evidence  that  a  decision  is  improper  or 
unreasonable. 

Bert  N.  Smith,  Paul  Smith  v.  Bureau  of  Land  Management,  48  IBLA  385  (July  II,  I980) 
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10.  Licenses  and  Permits  (cont'd) 


Implementation  of  the  Taylor  Grazing  Act  of  I934  is  committed  to  the  discretion  of  the  Secretary  of  the 
Interior.  Where  under  43  CFR  4l20.2-4(d)  BLM  has  discretionary  authority  to  require  ear-tagging  to 
control  unauthorized  grazing  use  or  to  promote  orderly  administration  of  public  lands,  a  refusal  to  issue 
ear-tagging  reasonably  related  to  the  protection  of  public  lands  will  be  sustained. 

Kenneth  H.  and  Doris  N.  Earp,  50  IBLA  235  (September  30,  I980) 

In  ascertaining  the  reasonableness  of  a  rental  rate  increase  for  grazing  lands  permitted  under  authority  of 
25  CFR  Part  I5I,  it  was  error  for  the  Administrative  Law  Judge  to  conclude  that  "fair  annual  return"  to  which 
Indian  landowners  are  entitled  under  the  regulations  is  "something  different  and  less  than  fair  market 
value." 

The  independent  market  survey  utilized  by  the  Bureau  of  Indian  Affairs  in  justifying  an  increase  in  grazing 
rental  rates  on  the  Fort  Berthold  Reservation  cannot  be  regarded  as  invalid  on  grounds  that 
off-reservation  transactions  were  included  in  the  survey. 

In  reviewing  action  of  the  Bureau  of  Indian  Affairs  in  raising  grazing  rental  rates,  the  Board  of  Indian 
Appeals  should  overturn  the  action  only  if  it  is  found  to  be  unreasonable.  As  long  as  the  Bureau's  action 
is  supported  in  law  and  by  substantial  evidence,  it  would  be  an  inappropriate  intrusion  into  the  Bureau's 
function  for  the  Board  to  substitute  its  judgment  for  the  agency's. 
Fort  Berthold  Land  and  Livestock  Association  v.  Area  Director,  Aberdeen  Area  Office,  Bureau  of  Indian 

Affairs,  8  IBIA  230  (Feb.  20,  1981)  88  I.D.  315 

An  Administrative  Law  Judge's  finding  that  trespasses  were  willful,  grossly  negligent,  and  repeated  will 
not  be  disturbed  on  appeal  where  the  record  apply  supports  such  finding. 

Where  penalties  imposed  by  an  Administrative  Law  Judge  for  trespasses  are  supported  by  the  record 
and  comport  with  the  proscriptions  of  the  regulations  they  will  not  be  modified  on  appeal  unless  it 
appears  that  they  are  unreasonable,  inequitable,  or  otherwise  inappropriate. 

Bureau  of  Land  Management  v.  Holland  Livestock  Ranch  and  John  J.  Casey,  54  IBLA  247 

(Apr.  27,  1981) 

Decisions  rejecting  applications  for  a  free-use  and  a  fee  grazing  permit  are  properly  upheld  where  the 
applicant  does  not  meet  the  qualifications  for  a  free  use  permit  under  43  CFR  4130.3  and  where  the 
entire  adjudicated  grazing  capacity  of  the  allotments  involved  has  been  allocated  to  other  permittees  and 
uses. 

Kent  Gregersen  v.  Bureau  of  Land  Management,  61  IBLA  381  (Feb.  17,  1982) 

Where  grazing  licensees  have  executed  a  valid  range  line  agreement  approved  by  this  Department, 
such  an  agreement  has  generally  been  treated  by  the  Department  as  an  enforceable  contract. 
Therefore,  those  items  specifically  spelled  out  in  the  agreement  which  are  unmistakably  clear  are  binding 
upon  the  parties  unless  changed  by  their  mutual  consent  with  the  approval  of  the  Bureau  of  Land 
Management. 
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10.  Licenses  and  Permits  (cont'd) 

A  decision  reached  in  the  exercise  of  administrative  discretion  relating  to  the  adjudication  of  grazing 
privileges  may  be  regarded  as  arbitrary  and  capricious  only  where  it  is  not  supportable  on  any  rational 
basis,  or  where  it  is  shown  that  it  does  not  represent  substantial  compliance  with  the  grazing  regulations. 
The  burden  is  upon  the  appellant  to  show  by  substantial  evidence  that  a  decision  is  improper  or 
unreasonable. 

Bureau  of  Land  Management  v.  Wagon  Wheel  Ranch,  Inc.,  62  IBLA  55  (Feb.  25,  1982) 

Where  facts  and  law  are  properly  set  forth  and  applied  in  Administrative  Law  Judge's  decision  dismissing 
an  appeal  from  the  BLM  District  Manager's  rejection  of  appellant's  grazing  application,  and  appellant  has 
made  no  showing  that  the  decision  is  in  error,  the  decision  may  be  adopted  by  the  Board  of  Land 
Appeals  and  affirmed. 

John  Espil,  65  IBLA  231  (July  9,  1982) 

An  appeal  relating  to  grazing  administration  is  properly  dismissed  by  an  Administrative  Law  Judge  where 
the  only  issues  in  dispute  are  clearly  defined  in  the  regulations  in  43  CFR  Subpart  4100,  which  were 
correctly  followed  and  applied  by  the  Bureau  of  Land  Management.  Implementation  of  the  Taylor 
Grazing  Act  of  1 934  is  committed  to  the  discretion  of  the  Secretary  of  the  Interior.  A  decision  reached  in 
the  exercise  of  administrative  discretion  relating  to  the  adjudication  of  grazing  privileges  may  be  regarded 
as  arbitrary  and  capricious  only  where  it  is  not  supportable  on  any  rational  basis,  or  where  it  is  shown  that  it 
does  not  represent  substantial  compliance  with  the  grazing  regulations.  The  burden  is  upon  the 
appellant  to  show  by  substantial  evidence  that  a  decision  is  improper  or  unreasonable. 

Ruskin  Lines,  Jr.  v.  Bureau  of  Land  Management,  66  IBLA  109  (Aug  10,  1982) 

Implementation  of  the  Taylor  Grazing  Act  of  1934  is  committed  to  the  discretion  of  the  Secretary  of  the 
Interior.  Under  43  CFR  4120.4(d)  BLM  has  discretionary  authority  to  require  ear-tagging  to  control 
unauthorized  grazing  use  or  to  promote  the  orderly  administration  of  public  lands  and  a  decision 
requiring  that  domestic  livestock  be  ear-tagged  will  be  sustained  where  the  record  establishes  a  rational 
basis  therefor. 

C-Punch  Corp.,  67  IBLA  293  (Sept.  29,  1982) 

Implementation  of  the  Taylor  Grazing  Act  of  1934  is  committed  to  the  discretion  of  the  Secretary  of  the 
Interior.  Under  43  CFR  4120.4(d),  BLM  has  discretionary  authority  to  require  marking  and  counting  to 
control  unauthorized  grazing  use  or  to  promote  the  orderly  administration  of  public  lands.  A  decision 
requiring  that  domestic  livestock  be  marked  and  counted  will  be  sustained  where  the  record  establishes 
a  rational  basis  therefor. 

Cook  Sheep  Company  Trust,  70  IBLA  348  (Feb  3,  1983) 
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10.  Licenses  and  Permits  (cont'd) 

A  decision  by  and  Administrative  Law  Judge  setting  aside  a  BLM  decision  rejecting  the  grazing 
preference  application  of  the  longstanding  holder  of  a  temporary  nonrenewable  licenses  because  of  the 
equities  in  favor  of  the  applicant  will  be  set  aside  on  appeal  and  remanded  so  that  BLM  may  consider 
whether  the  applicant  is  entitled  to  a  grazing  permit  for  the  additional  forage  within  a  particular  allotment  in 
accordance  with  43  CFR  41 1 0.3-1  and  41 1 0.5. 

Ray  Pershall  v.  Bureau  of  Land  Management,  80  IBLA  168  (Apr.  13,  1984) 

BLM  has  discretionary  authority  to  require  eartagging  to  promote  the  orderly  administration  of  public 
lands,  and  a  decision  requiring  that  livestock  be  eartagged  will  be  sustained  where  the  record 
establishes  a  rational  basis  therefor. 

Rees  Land  &  Livestock  Co.  et  al.  v.  Bureau  of  Land  Management,  82  IBLA  265  (Aug  29,  1 984) 

A  transfer  of  a  grazing  permit  is  not  effective  unless  and  until  approved  by  the  Bureau  of  Land 
Management.  If  a  transfer  of  a  grazing  lease  is  prohibited  by  law,  the  proper  action  is  to  deny  approval  of 
the  transfer.  A  decision  canceling  a  lease  because  the  transfer  is  not  authorized  will  be  set  aside  and  the 
case  remanded  for  a  determination  regarding  the  ability  of  the  assignor  to  retain  the  lease  if  the  transfer  is 
denied.  Likewise,  if  a  transfer  is  improperly  approved,  the  action  to  be  taken  is  to  rescind  the  transfer, 
and  not  to  cancel  the  permit. 

Jeffery  Ranches,  Inc.  v.  Bureau  of  Land  Management,  102  IBLA  379  (June  17,  1988) 

The  holder  of  the  expiring  permit  must  accept  the  terms  and  conditions  to  be  included  in  the  new  permit 
in  order  to  receive  first  priority  for  receipt  of  the  new  permit.  When  a  BLM  notice  seeking  applications  for 
a  grazing  permit  sets  out  conditions  for  issuance  of  the  permit  which  are  within  the  scope  of  BLM's 
authority,  the  conditions  are  not  arbitrary  and  capricious,  and  when  it  is  clear  that  an  applicant  who  may 
otherwise  qualify  for  first  priority  has  no  desire  to  meet  those  terms  and  conditions,  it  is  proper  for  BLM  to 
reject  the  application  because  the  applicant  does  not  intend  to  meet  the  terms  and  conditions  precedent 
to  issuance  of  the  permit. 

Pete  Stamatakis  v.  Bureau  of  Land  Management,  1 15  IBLA  69  (June  15,  1990) 

A  BLM  decision  implementing  a  resource  management  plan  will  be  affirmed  on  appeal  if  the  decision  is 
based  on  a  consideration  of  all  relevant  factors  and  is  supported  by  the  record,  absent  a  showing  of  clear 
reasons  for  modification  or  reversal. 

Pursuant  to  43  CFR  1610.5-2(b)  approval  or  amendment  of  resource  management  plans  are  not 
appealable  to  the  Board  of  Land  Appeals  and  an  appeal  is  properly  dismissed  to  the  extent  that  it  seeks 
review  of  such  a  plan. 

Pursuant  to  43  CFR  1610.5-3(a)  all  resource  management  authorizations  and  actions,  as  well  as  budget 
or  other  action  proposals  and  subsequent  more  detailed  or  specific  planning,  shall  conform  to  the 
approved  resource  management  plan.  A  BLM  decision  to  deny  a  grazing  permit  application  based  on 
incompatibility  between  the  applicable  resource  management  plan  and  the  application  shall  be  affirmed. 

Marvin  Hutchings  v.  Bureau  of  Land  Management,  1 1 6  IBLA  55  (Sept.  5,  1 990) 
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10.  Licenses  and  Permits  (cont'd) 

A  decision  by  BLM  to  grant  a  sheep  grazing  application  subject  to  restrictions  in  order  to  facilitate 
multiple-use  management  objectives  by  keeping  a  portion  of  an  allotment  off  limits  to  domestic  sheep  so 
that  it  might  be  available  for  the  introduction  of  bighorn  sheep,  will  not  be  disturbed  absent  substantial 
evidence  showing  that  the  decision  is  improper. 

Joe  SavalCo.  v.  Bureau  of  Land  Management,  State  of  Nevada,  Department  of  Wildlife  (Intervener),  119 

IBLA  202  (May  7,  1991) 

It  is  proper  for  an  Administrative  Law  Judge  to  deny  a  motion  to  set  aside  a  BLM  decision  reducing 
authorized  livestock  grazing  use  because  BLM  failed  to  forward  the  appeal  from  that  decision  to  the 
State  Director  for  several  months.  The  Department's  regulations  do  not  require  BLM  to  forward  the 
appeal  within  a  time  certain  or  impose  a  specific  sanction  for  failure  to  promptly  forward  the  appeal.  There 
was  no  showing  that  appellants  sustained  injury  by  reason  of  the  delay  or  that  appellants  were  diligent  in 
their  efforts  to  have  their  files  forwarded  at  an  earlier  date  and  thus  no  compelling  reason  for  the 
Administrative  Law  Judge  to  exercise  his  discretionary  authority  to  impose  sanctions. 

Reed  B.  Robison,  RO  Livestock  v.  Bureau  of  Land  Management,  120  IBLA  181  (July  26,  1991) 

A  decision  by  an  authorized  officer  of  BLM,  an  Administrative  Law  Judge,  or  the  Board  to  place  a 
decision  into  full  force  and  effect  under  43  CFR  4.477(b)  pending  the  outcome  of  an  appeal  must  be 
based  on  a  finding  that  an  emergency  situation  involving  resource  deterioration  exists.  When  the  record 
is  not  adequate  for  the  Board  to  determine  whether  such  a  situation  exits,  it  may  refer  the  question  for 
hearing,  findings  of  fact,  and  conclusions  of  law. 

William  J.  Thoman  v.  Bureau  of  Land  Management,  Roberts  Ranch  et  al.  (Intervenors),  120  IBLA  302 

(Sept.  9,  1991) 

Implementation  of  the  Act  of  Sept.  1 ,  1937  (the  Reindeer  Industry  Act)  is  committed  to  the  discretion  of 
the  Secretary  of  the  Interior.  When  BLM  rejects  an  application  for  a  reindeer  grazing  permit  after 
consulting  with  the  Alaska  Dept.  of  Fish  and  Game,  which  opposes  approval,  and  the  applicant  fails  to 
show  error  in  BLM's  findings  or  an  abuse  of  discretion,  BLM's  decision  is  properly  affirmed  on  appeal. 

Thomas  L  Gray,  121  IBLA  295  (Dec.  3,  1991) 

An  ALJ's  decision  adjudicating  grazing  privileges  will  not  be  set  aside  on  appeal  if  it  correctly  determines 
that  a  BLM  decision  reducing  grazing  is  reasonable  and  substantially  complies  with  the  provisions  of  the 
Federal  grazing  regulations  found  at  43  CFR  Part  4100. 

Glanville  Farms,  Inc.  v.  Bureau  of  Land  Management,  122  IBLA  77  (Jan.  14, 1992) 

Economic  injury  to  a  grazer,  even  if  severe,  does  not  invalidate  BLM's  decision  adjudicating  and 
managing  grazing  preference,  but  is  only  one  consideration  bearing  on  the  reasonableness  of  that 
determination.  If  BLM's  decision  has  a  reasonable  basis,  it  must  be  affirmed.  Although  the  record 
demonstrates  that  BLM's  decision  to  divide  an  allotment  into  use  areas  and  to  assign  users  to  specific 
use  areas  works  some  inconvenience  on  one  grazer  and  provokes  general  dissatisfaction  among  all 
users  assigned  to  one  area,  BLM's  decision  is  properly  affirmed  where  the  record  does  not  show 
economic  injury  so  severe  as  to  overcome  BLM's  valid  reasons  for  imposing  that  grazing  system. 

Calvin  Yardleyetai,  L.  Wayne  Ross  v.  Bureau  of  Land  Management,  123  IBLA  80  (May  11,  1992) 


47 


10.  Licenses  and  Permits  (cont'd) 

It  is  within  the  authorized  officer's  discretionary  authority  to  grant  "affected  interest"  status  pursuant  to  43 
CFR  4100.0-5,  for  purposes  of  being  involved  in  grazing  management  pursuant  to  the  applicable 
regulations  in  43  CF  Part  4100,  to  a  person  who  has  used  grazing  allotment  lands  for  recreation  and  filed 
a  written  request  for  affected  interest  status. 

Donald  K.  Majors,  123  IBLA  142  (May  28,  1992) 

BLM  enjoys  broad  discretion  in  determining  how  to  adjudicate  and  manage  grazing  privileges,  and  a 
BLM  decision  concerning  grazing  privileges  will  not  be  set  aside  if  it  is  reasonable  and  substantially 
complies  with  the  provisions  of  the  Federal  grazing  regulations  found  at  43  CFR  Part  4100.    BLM's 
decision  may  be  regarded  as  arbitrary,  capricious,  or  inequitable  only  where  it  is  not  supported  by  any 
rational  basis,  and  the  burden  is  on  the  objecting  party  to  show  that  a  decision  is  improper. 

Wayne  D.  Klump  v.  Bureau  of  Land  Management,  124  IBLA  176  (Oct.  13,  1992) 
Wayne  D.  Klump  v.  Bureau  of  Land  Management,  124  IBLA  200  (Oct.  21 ,  1992) 

BLM  properly  rejected  an  application  for  use  in  a  grazing  allotment  where  all  of  such  use  had  been 
granted  to  a  grazier  who  had  control  of  water  base  available  and  accessible  for  stock  watering  purposes 
and  was  used  under  a  color  of  right,  absent  a  determination  under  state  law  that  the  grazier  did  not  have 
valid  water  rights. 

Silvino  Ortiz  v.  Bureau  of  Land  Management,  1 26  IBLA  8  (April  1 , 1 993) 

Where  BLM  denies  an  application  to  change  livestock  use  from  cattle  to  cattle  and  sheep  based  on  the 
potential  conflict  with  desert  bighorn  sheep,  that  decision  is  correctly  affirmed  by  an  ALJ  when  the  record 
shows  a  rational  basis  for  BLM's  decision  and  appellant  has  failed  to  show  the  decision  was  improper. 
Joe  Iriart  v.  Bureau  of  Land  Management,  Utah  Wilderness  Ass'n  (Intervenor),  1 26  IBLA  1 1 1  ( Apr.  27, 

1993) 

By  enacting  sec.  9  of  the  Taylor  Grazing  Act,  43  U.S.C.  §  31 5h  (1988),  Congress  required  the  Secretary 
to  provide  for  local  hearings  on  appeals  from  a  BLM  decision  canceling  or  modifying  a  grazing  license  or 
permit.  These  hearings  are  conducted  in  accordance  with  the  APA,  5  U.S.C.  §§  554-559  (1988),  under 
which  the  parties  have  a  right  to  a  decision  by  an  impartial  decisionmaker  based  solely  on  the  record  of  a 
proceeding  in  which  the  parties  have  enjoyed  the  opportunity  to  confront  and  cross-examine  witnesses, 
to  present  evidence  under  oath,  and  to  the  use  of  a  subpoena  to  the  extent  authorized  by  law.  Under  5 
U.S.C.  §§  556,  3105  (1988),  the  ALJs  assigned  to  OHA  are  the  only  subordinates  of  the  Secretary 
empowered  to  conduct  such  proceedings. 

Under  the  Secretary's  memo  dated  Jan.  8,  1993,  a  Biological  Opinion  and  incidental  take  statement 
issued  by  FWS  pursuant  to  sec.  7(a)(2)  of  the  ESA,  16  U.S.C.  §  1536(a)(2)  (1988),  is  not  subject  to 
administrative  review  as  to  the  matters  decided  therein.  The  memo  does  not  deprive  an  ALJ  of  his 
jurisdiction  under  43  U.S.C.  §  31 5h  (1988),  with  respect  to  any  other  issue  pertaining  to  a  grazing 
appeal. 

Charles  Lundgren  et  al.  v.  Bureau  of  Land  Management,  Natural  Resources  Defense  Council,  Sierra 
Club,  &  Desert  Protective  Council  (Intervenor),  126  IBLA  238  (May  28,  1993) 
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10.  Licenses  and  Permits  (cont'd) 

A  decision  to  redraw  the  boundary  of  a  grazing  allotment  to  inhibit  the  transmission  of  disease  from  cattle 
to  bighorn  sheep  will  be  affirmed  if  the  decision  rests  upon  a  rational  basis,  reflects  consideration  of  all 
relevant  factors,  is  supported  by  the  record,  and  the  appellant  fails  to  show  the  decision  was  improper. 

Jerry  W.  Blair,  Howard  P.  Blair  v.  Bureau  of  Land  Management,  126  IBLA  296  (June  14, 1993) 
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11.     RANGE  SURVEYS 


A  determination  by  the  Bureau  of  Land  Management  of  the  carrying  capacity  of  a  unit  of  the  Federal 
range,  based  on  a  range  survey,  will  not  be  disturbed  in  the  absence  of  positive  evidence  of  error. 
Eugene  Allen,  Lloyd  Chappell  v.  Bureau  of  Land  Management:  Alfred  Glen  Deleeuw  v.  Bureau  of  Land 

Management,  65  IBLA  196  (June  29,  1982) 

A  determination  by  the  Bureau  of  Land  Management  of  the  carrying  capacity  for  a  unit  of  the  Federal 
range  will  be  reversed  where  substantial  evidence  establishes  error  in  the  determination. 

Chris  Claridge  v.  Bureau  of  Land  Mangement,  71  IBLA  46  (Feb.  18,  1983). 

Although  annual  forage  must  be  given  some  consideration  in  determining  range  capacity,  such  forage 
varies  widely  from  year  to  year  so  only  the  minimum  amount  that  may  be  expected  in  any  given  year  can 
serve  as  a  basis  in  calculating  grazing  preference. 

James  E.  Briggs  v.  Bureau  of  Land  Management,  75  IBLA  301  (Aug.  29,  1983). 

Absent  proof  of  error,  a  Bureau  of  Land  Management  decision  establishing  range  capacity  will  not  be 
disturbed. 

Raymond  C.  Auge  v.  Bureau  of  Land  Management,  76  IBLA  83  (Sept.  21 ,  1 983). 

Where  43  CFR  4110.3-2  was  amended  to  require  supporting  data  prior  to  decision  in  certain  cases 
involving  changes  in  grazing  use  of  the  public  lands,  and  the  amended  regulation  because  effective 
prior  to  decision  by  the  Administrative  Law  Judge  assigned  to  consider  the  decision  on  appeal,  the 
amended  rule  was  properly  applied  where  the  basis  for  the  declared  policy  of  the  Department  respecting 
grazing  decisions  rests  upon  a  determination  that  the  amended  rule  is  required  by  known  facts. 

A  regulation  promulgated  following  decision  by  the  Bureau  of  Land  Management  in  1982  is  applicable  to 
require  use  of  trend  studies  to  supplement  a  1978  range  survey  where  the  1978  survey  alone,  without 
trend  studies  made  in  intervening  years,  is  an  inadequate  basis  for  decision  pursuant  to  43  CFR 
4110.3-2  (c)  (1983). 

Where  the  Bureau  of  Land  Management  uses  a  1 978  range  survey  as  the  sole  basis  for  a  1 982  decision 
limiting  range  cattle  carrying  capacity,  the  decision  is  not  adequately  supported  where  circumstances 
indicate  the  single  survey  may  be  inconclusive  as  to  the  true  condition  of  the  range  under  43  CFR 
4110.3-2  (c)  (1983). 

Clyde  L.  Dorius.  Douglas  L.  Bown  v.  Bureau  of  Land  Management,  83  IBLA  29  (Sept.  24,  1984). 

A  determination  by  BLM  of  the  carrying  capacity  of  a  unit  of  range  will  not  be  disturbed  in  the  absence  of 
positive  evidence  in  error.  Where  appellants  presented  only  testimony  expressing  their  opinion  that 
one  area  of  range  has  had  better  feed  than  another  and  present  no  contrary  range  data  assembled  by 
approved  methods  challenging  BLM's  methodology  such  as  a  range  survey,  and  where  their  experience 
on  range  conditions  is  not  based  on  BLM's  new  plan  but  on  existing  uncontrolled  grazing  practices, 
BLM's  determination  is  properly  adopted. 

Calvin  Yardley  et  al.,L.  Wayne  Ross  v.  Bureau  of  Land  Management,  1 23  I BLA  80  (May  1 1 ,  1 992) 
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13.  TRANSFER 


.1   Base  Property 

A  timely  transfer  of  grazing  license  privileges  to  new  base  property  may  be  made  only  while  the  original 
base  property  is  within  the  ownership  or  control  of  the  licensees,  and  transfer  may  not  be  made  following 
sale  of  the  original  property. 

Jimmie  and  Leona  Ferrara,  47  IBLA  335  (May  2l,  1980). 

BLM  may  properly  reject  an  application  to  transfer  grazing  preferences  filed  by  the  transferee  more  than 
90  days  after  the  sale  of  the  base  property  to  that  transferee,  since  Departmental  regulations  43  CFR 
41 1 0.2-3(b)  requires  that  such  application  be  filed  within  90  days  of  the  date  of  sale. 

BLM  may  properly  reject  an  application  to  transfer  grazing  preferences  filed  after  the  transferor  has  lost 
ownership  or  control  of  the  base  property  to  which  the  preferences  attached  by  virtue  of  the  filing  of  a 
petition  in  bankruptcy  and  a  subsequent  judicial  sale  of  the  property. 

George  Fasselin  v.  Bureau  of  Land  Management,  1 02  IBLA  9  (Apr.  5, 1 988) 

Where  application  is  made  to  BLM  for  transfer  of  grazing  preference,  transfer  applications  shall  evidence 
assignment  of  interest  and  obligation  in  range  improvements.    The  terms  and  conditions  of  the 
cooperative  agreements  and  range  improvement  permits  are  binding  on  the  transferee.  43  CFR 
4110.2-3(a)(2). 

Glanville  Farms,  Inc.  v.  Bureau  of  Land  Management,  122  IBLA  77  (Jan.  14, 1992) 
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14.  TRESPASS 


.1    General 

Where  the  evidence  as  to  specific  trespass  indicates  that  of  a  number  of  cattle  counted  some  were 
located  on  private  intermingled  land,  but  there  were  no  barriers,  either  natural  or  artificial,  which  would 
have  prevented  the  cattle  on  private  land  from  going  into  the  public  land,  it  is  proper  to  find  that  all  cattle 
counted  would  tend  to  consume  forage  at  a  rate  proportional  to  the  ratio  of  forage  available  on  private 
and  public  lands. 

An  Administrative  Law  Judge's  finding  that  trespasses  were  willful,  grossly  negligent,  and  repeated  will 
not  be  disturbed  on  appeal  where  the  record  amply  supports  such  finding. 

Where  penalties  imposed  by  two  Administrative  Law  Judges  for  trespasses  are  supported  by  the  records 
and  comport  with  the  proscriptions  of  the  regulations  they  will  not  be  modified  on  appeal  except  insofar 
as  they  conflict  with  respect  to  a  particular  grazier  in  a  particular  grazing  district. 

Bureau  of  Land  Management  v.  Holland  Livestock  Ranch  era/,  39  IBLA  272  (Feb.  15,  1979) 

86I.D.  133 


trespass,  trespass  damages,  and  trespass  settlements  may  properly  be  considered  in  determining 
her  trespasses  are  repeated  for  the  purpose  of  computing  the  damages  to  be  assessed. 


Past 

whether  trespasses  are 


Where  the  evidence  shows  that  the  commercial  rate  for  forage  range  from  $2.50  to  $9.50  per  AUM,  an 
Administrative  Law  Judge's  computation  of  damages,  using  $3.50  as  the  base  figure,  cannot  be  said  to 
be  unreasonable  under  43  CFR.  9239.3-2  (1976). 

Bureau  of  Land  Management  v.  Harris  Brothers,  42  IBLA  48  (July  31 ,  1 979) 

In  determining  whether  grazing  trespasses  are  "willful,"  intent  sufficient  to  establish  willfulness  may  be 
shown  by  proof  of  facts  which  objectively  show  that  the  circumstances  do  not  comport  with  the  notion 
that  the  trespasser  acted  in  good  faith  or  innocent  mistake,  or  that  his  or  her  conduct  was  so  lacking  in 
reasonableness  or  responsibility  that  it  became  reckless  or  negligent. 

Holland  Livestock  Ranch  and  John  J.  Casey,  52  IBLA  326  (Feb.  19, 1981)  88  I.D.  275 

An  Administrative  Law  Judge's  finding  that  trespasses  were  willful,  grossly  negligent,  and  repeated  will 
not  be  disturbed  on  appeal  where  the  record  amply  supports  such  finding. 

Where  penalties  imposed  by  an  Administrative  Law  Judge  for  trespasses  are  supported  by  the  record 
and  comport  with  the  proscriptions  of  the  regulations  they  will  not  be  modified  on  appeal  unless  it 
appears  that  they  are  unreasonable,  inequitable,  or  otherwise  inappropriate. 

Bureau  of  Land  Management  v.  Holland  Livestock  Ranch  and  John  J.  Casey,  54  IBLA  247 

(Apr.  27,  1981) 
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14.  Trespass  (cont'd) 


In  order  to  prove  livestock  trespass  upon  public  lands  alleged  to  have  occurred  when  excessive 
numbers  of  cattle  were  grazed  upon  allotments  of  public  land  permitted  for  lesser  numbers,  some  actual 
trespass  must  be  shown  to  have  taken  place  before  the  "access  trespass  presumption"  can  be  applied 
to  calculate  damages. 

Bureau  of  Land  Management  v.  David  &  Bonnie  Ericsson,  88  IBLA  248  (Sept.  4, 1 985) 

Where  facts  and  law  are  properly  set  forth  and  applied  in  Administrative  Law  Judge's  decision  affirming 
the  BLM  Area  Manager's  decision  determining  that  the  appellant  had  grazed  livestock  in  his  allotment 
beyond  his  authorized  use;  that  the  grazing  of  the  livestock  constituted  a  willful  trespass;  and  that  the 
appellant's  grazing  authorization  should  be  suspended  until  he  paid  assessed  trespass  damages,  and 
appellant  has  made  no  showing  that  the  decision  is  in  error,  the  decision  will  be  affirmed. 

Kent  Gregersen  v.  Bureau  of  Land  Management,  101  IBLA  269  (Mar.  8,  1988) 

BLM  may  properly  require  the  removal  of  structures  unintentionally  erected  in  trespass  upon  public  land. 
However,  a  decision  requiring  removal  of  such  structures,  which  are  located  in  a  riparian  area,  based  on  a 
conclusion  that  under  BLM's  Riparian  Area  Management  Policy  disposal  would  not  be  in  the  public 
interest,  will  be  vacated  where  there  is  not  a  rational  basis  in  the  record  to  support  such  action. 

Clive  Kincaid,  111  IBLA  224  (Oct.  17,  1989) 

BLM  enjoys  broad  discretion  in  determining  how  to  adjudicate  and  manage  grazing  privileges,  and  a  BLM 
decision  concerning  grazing  privileges  will  not  be  set  aside  if  it  is  reasonable  and  substantially  complies 
with  the  provisions  of  the  Federal  grazing  regulations  found  at  43  CFR  Part  4100.  BLM's  decision  may 
be  regarded  as  arbitrary,  capricious,  or  inequitable  only  where  it  is  not  supported  by  any  rational  basis, 
and  the  burden  is  on  the  objecting  party  to  show  that  a  decision  is  improper. 

Wayne  D.  Klump  v.  Bureau  of  Land  Management,  124  IBLA  200  (Oct.  21.1992) 

The  time  limits  for  protesting  a  proposed  decision  under  43  CFR  4160.2  and  for  filing  an  appeal  of  a  final 
decision  under  43  CFR  4160.3  and  4160.4  are  mandatory.  If  a  proposed  decision  is  not  protested  within 
15  days  after  it  is  received,  it  becomes  a  final  decision  without  further  notice  and  is  then  subject  to  appeal 
for  30  days. 

William  J.  Thoman  v.  Bureau  of  Land  Management,  125  IBLA  100  (Jan.  8, 1993) 
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15.  Trespass  (cont'd) 
.2  Measure  of  Damages 

Where  the  record  supports  the  findings  by  an  Administrative  Law  Judge  that  BLM  conducted  a  roundup 
of  trespassing  animals  in  a  reasonable  manner,  the  costs  imposed  on  the  owners  were  reasonable,  and 
such  conduct  and  costs  comport  with  the  applicable  regulations,  the  findings  will  not  be  modified  on 
appeal. 

John  N.  Thacker,  Eugene  Thackerv.  Bureau  of  Land  Management,  91  IBLA  356  (Apr.  23,  1986) 

In  addition  to  assessing  a  trespasser  on  the  public  lands  a  measure  of  damages  for  the  trespass,  BLM 
may  also  collect  from  that  person  the  administrative  costs  incurred  by  the  United  States  as  a  result  of  that 
trespass. 

Henry  Deaton,  101  IBLA  177  (Feb.  17,  1988) 
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15.  WILD  AND  FREE-ROAMING  HORSES  AND  BURROS  ACT 
OF   1971 


.1    Herd   Management 

BLM  may  temporarily  suspend  portions  of  maximum  allowable  active  grazing  preferences  under  43  CFR 
4110.3-2(a)  authorizing  suspensions  in  cases  of  "drought,  fire,  or  other  natural  causes,"  in  order  to 
provide  forage  for  excess  wild  horses. 

Bar  X  Sheep  Co.  etal.,  56  IBLA  258  (July  24,  1981)  88  I.D.  665 

Where  the  record  supports  the  findings  by  an  Administrative  Law  Judge  that  BLM  conducted  a  roundup 
of  trespassing  animals  in  a  reasonable  manner,  the  costs  imposed  on  the  owners  were  reasonable,  and 
such  conduct  and  costs  comport  with  the  applicable  regulations,  the  findings  will  not  be  modified  on 
appeal. 

John  N.  Thacker,  Eugene  Thacker  v.  Bureau  of  Land  Management,  91  IBLA  356  (Apr.  23,  1986) 

A  person  claiming  ownership  of  wild  free-roaming  horses  on  the  public  lands  must  present  evidence  of 
ownership  to  the  authorized  officer  who  may  issue  authorization  for  a  roundup,  specifying  a  reasonable 
time  to  effect  gathering  of  the  animals  claimed.  The  criterion  as  to  reasonable  time  is  met  where  BLM  has 
recognized  a  claim  for  5  years  and  has  granted  four  extensions  during  that  period  to  effect  gathering. 
Where  the  successor  in  interest  to  the  original  claimant  presented  a  claim  to  an  uncertain  number  of 
progeny,  remote  by  several  generations  from  the  animals  of  the  original  claim,  BLM  properly  refused  to 
recognize  such  claim. 

Raymond  G.  Rosenlund,  94  IBLA  308  (Nov.  21,  1986) 

Where,  pursuant  to  a  Federal  District  court  order,  BLM  issues  a  decision  establishing  an  optimum 
number  of  wild  horses  for  a  grazing  allotment  and  appeals  are  filed  challenging  BLM's  determination  of 
that  optimum  number,  but  during  the  pendency  of  those  appeals,  the  Federal  District  Court  issues 
another  order  expressly  directing  the  Secretary  to  remove  wild  horses  from  the  allotment  in  excess  of 
that  optimum  number  and  thereby  judicially  approving  that  optimum  number,  the  appeals  will  be 
dismissed  as  moot. 

Craig  C  Downer  etal.,  105  IBLA  369  (Nov.  29,  1988) 

The  Board  will  set  aside  a  BLM  decision  to  remove  wild  horses  from  a  herd  management  area  where 
removal  is  not  properly  predicated  on  an  appropriate  determination  that  removal  is  necessary  to  restore 
the  range  to  a  thriving  natural  ecological  balance  and  prevent  a  deterioration  of  the  range,  in  accordance 
with  sec.  3(b)  of  the  Wild  Free-Roaming  Horses  and  Burros  Act,  as  amended,  16  U.S.C.  §  1333(b) 
(1982). 

Animal  Protection  Institute  of  America,  1 09  IBLA  1 1 2  (June  7,  1 989) 

16  U.S.C.  §  1333(b)(2)  (1982),  contains  the  sole  and  exclusive  authority  for  BLM  to  remove  wild  horses 
from  the  public  range.  The  statutory  term  "appropriate  management  level"  has  a  very  specific  meaning  in 
regard  to  removing  wild  horses  or  burros  from  the  public  range.  It  is  synonymous  with  restoring  the  range 
to  a  thriving  natural  ecological  balance  and  protecting  the  range  from  deterioration.  The  number  of 
"excess"  animals  the  Secretary  is  authorized  to  remove  is  that  which  exceeds  the  appropriate 
management  level,  which  is  the  optimum  thriving  natural  ecological  balance  and  avoids  a  deterioration  of 
the  range. 
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15.  Wild  Horses  and  Burros  Act  (cont'd) 


An  "appropriate  management  level"  established  purely  for  administrative  reasons  because  it  was  the 
level  of  wild  horse  use  at  a  particular  point  in  time  cannot  be  sustained  under  16  U.S.C.  §  1333(b)(2) 
(1982).  The  statute  does  not  authorize  the  removal  of  wild  horses  to  achieve  an  appropriate 
management  level  which  was  established  for  administrative  reasons  rather  than  in  terms  of  the  optimum 
number  of  animals  which  results  in  a  thriving  natural  ecological  balance  and  avoids  a  deterioration  of  the 
range. 

Craig  C.  Downer,  1 1 1  IBLA  332  (Oct.  31 ,  1989) 

A  decision  of  BLM  to  remove  wild  horses  from  a  herd  management  area  will  be  set  aside  where  the 
removal  decision  is  not  properly  based  on  a  finding  supported  by  the  record  that  removal  is  necessary  to 
restore  the  range  to  a  thriving  natural  ecological  balance  and  prevent  a  deterioration  of  the  range,  in 
accordance  with  sec.  3(b)  of  the  Wild  Free-Roaming  Horses  and  Burros  Act,  as  amended,  16  U.S.C.  § 
1333(b)  (1982). 

A  decision  of  BLM  to  remove  wild  horses  from  an  area  outside  a  herd  area  will  be  sustained  where  it  is 
consistent  with  the  regulation  at  43  CFR  4710.4. 

Craig  C.  Downer,  1 1 1  IBLA  339  (Oct.  31 ,  1989) 

The  Board  will  set  aside  a  BLM  decision  to  remove  wild  horses  from  a  herd  management  area  where 
removal  is  not  properly  predicated  on  an  appropriate  determination  that  removal  is  necessary  to  restore 
the  range  to  a  thriving  natural  ecological  balance  and  prevent  a  deterioration  of  the  range,  in  accordance 
with  sec.  3(b)  of  the  Wild  Free-Roaming  Horses  and  Burros  Act,  as  amended,  16  U.S.C.  §  1333(b) 
(1982). 

Animal  Protection  Institute  of  America,  116  IBLA  239  (Oct.  16,  1 990) 

The  Board  will  affirm  a  BLM  decision  to  remove  wild  horses  from  a  herd  management  area  where  removal 
is  predicted  on  an  analysis  of  grazing  utilization,  trend  in  range  condition,  actual  use,  and  other  factors, 
which  demonstrate  .hat  removal  is  necessary  to  restore  the  range  to  a  thriving  natural  ecological  balance 
and  prevent  a  deterioration  of  the  range,  in  accordance  with  sec.  3(b)  of  the  Wild  Free-Roaming  Horses 
and  Burros  Act,  as  amended,  16  U.S.C.  §  1333(b)  (1988). 

Animal  Protection  Institute  of  America,  1 1 7  IBLA  4  (Nov.  20,  1 990) 

A  BLM  decision  to  gather  wild  free-roaming  horses  from  within  and  outside  a  wild  horse  herd 
management  area  will  be  affirmed  on  appeal  when:  (1)  a  conclusion  that  the  dormant  season  utilization 
levels  have  exceeded  the  utilization  levels  called  for  in  an  approved  resource  management  plan  is 
supported  by  field-monitoring  data;  (2)  the  actual  size  of  the  wild  horse  herd  exceeds  an  appropriate 
management  level  identified  in  approved  land-use  plans;  and  (3)  it  is  necessary  to  remove  the  "excess" 
horses  to  restore  and  maintain  a  thriving  natural  ecological  balance  to  the  range  and  protect  it  from 
deterioration  associated  with  overpopulation. 

Animal  Protection  Institute  of  America,  1 1 7  IBLA  208  (Dec.  21 ,  1 990) 
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15.  Wild  Horses  and  Burros  Act  (cont'd) 

The  Board  will  affirm  a  BLM  decision  to  remove  wild  horses  from  a  herd  management  area  where  removal 
is  predicated  on  an  analysis  of  grazing  utilization,  trend  in  range  condition,  actual  use,  and  other  factors, 
which  demonstrate  that  removal  is  necessary  to  restore  the  range  to  a  thriving  natural  ecological  balance 
and  prevent  a  deterioration  of  the  range,  in  accordance  with  sec.  3(b)  of  the  Wild  Free-Roaming  Horses 
and  Burros  Act,  as  amended,  16  U.S.C.  §  1333(b)  (1988). 

Departmental  regulation  43  CFR  4710.4  requires  wild  horse  management  to  be  undertaken  with  the 
objective  of  limiting  the  animals'  distribution  to  herd  areas,  which  are  defined  as  "the  geographic  area 
identified  as  having  been  used  by  a  herd  as  its  habitat  in  1971."  43  CFR  4700.0-5(d). 

The  decision  to  remove  wild  horses  from  an  area  of  the  public  lands  is  properly  remanded  where  the 
record  fails  to  establish  that  the  horses  are  excess,  i.e.,  that  removal  of  the  horses  is  necessary  to 
establish  a  thriving  natural  ecological  balance  and  multiple-use  relationship  in  that  area. 

Animal  Protection  Institute  of  America,  118  IBLA  20  (Feb.  15,  1991) 

When  an  appellant  merely  urges  some  other  course  of  action  which  may  be  theoretically  as  correct  as 
that  chosen  by  BLM,  this  Board  will  not  overturn  a  BLM  decision  to  gather  excess  wild  horses.  The 
Department  is  entitled  to  rely  on  the  reasoned  analysis  of  its  experts  in  matters  within  the  realm  of  their 
expertise.  In  cases  involving  an  expert's  interpretation  of  data,  it  is  not  enough  that  the  party  objecting  to 
the  determination  demonstrates  that  another  course  of  action  or  interpretation  is  available  or  that  the 
proposed  course  of  action  is  also  supported  by  the  evidence.  The  appellant  must  demonstrate  by  the 
preponderance  of  the  evidence  that  the  BLM  expert  erred  when  collecting  the  underlying  data,  when 
interpreting  that  data,  or  in  reaching  the  conclusion. 

Animal  Protection  Institute  of  America  et  al,  1 1 8  IBLA  63  (Feb.  22,  1 991 ) 

Where  BLM  issues  a  single  multiple-use  decision  regarding  both  adjustment  of  livestock  grazing 
privileges,  which  has  been  appealed  to  an  ALJ  pursuant  to  43  CFR  4.470,  and  wild  horse  removal,  which 
as  been  appealed  to  the  Board  under  43  CFR  4770.3,  the  wild  horse  appeal  may  properly  be  referred  to 
the  ALJ  to  the  extent  it  involves  factual  issues  for  hearing  and  consideration  together  with  the  grazing 
appeal. 

Animal  Protection  Institute  of  America,  Roy  Shurtz,  1 1 8  IBLA  345  (Mar.  13, 1 991 ) 

When  BLM  determines  in  its  land-use  planning  process  to  remove  wild  horses  from  a  grazing  allotment 
and,  following  notice  to  interested  parties,  implements  that  plan,  a  challenge  to  a  subsequent  BLM 
decision  allocation  grazing  use  in  the  allotment,  by  a  party  who  received  notice  of  the  removal,  on  the 
basis  that  wild  horses  were  improperly  removed  and  should  be  relocated  into  the  allotment,  is  untimely. 

Animal  Protection  Institute  of  America,  120  IBLA  342  (Sept.  12,  1991) 
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15.  Wild  Horses  and  Burros  Act  (cont'd) 

The  Board  will  affirm  a  decision  establishing  the  appropriate  management  level  suitable  for  a  herd 
management  area  where  the  decision  is  predicated  on  an  analysis  of  monitoring  data  such  as  grazing 
utilization,  trend  in  range  condition,  actual  use,  and  other  factors,  which  demonstrate  that  maintenance 
of  the  herd  at  the  prescribed  levels  of  horse  population  will  restore  the  range  to  a  thriving  natural 
ecological  balance  and  prevent  a  deterioration  of  the  range,  in  accordance  with  sec.  3(b)  of  the  Wild 
Free-Roaming  Horses  and  Burros  Act,  as  amended,  16  U.S.C.  §  1333(b)  (1988).  When  an  appellant 
merely  urges  some  other  course  of  action  which  may  be  theoretically  as  correct  as  that  chosen  by  BLM, 
this  Board  will  not  substitute  its  judgement  for  that  of  the  Department's  experts,  but  will  rely  on  their 
reasoned  analysis.  In  cases  involving  the  interpretation  of  data,  the  appellant  must  demonstrate  by  the 
preponderance  of  the  evidence  that  the  BLM  expert  erred  when  collecting  the  underlying  data,  when 
interpreting  the  data,  or  in  reaching  the  conclusion. 

Animal  Protection  Institute  of  America  etal.,  122  IBLA  290  (Mar.  5, 1992) 

The  decision  to  remove  wild  horses  from  an  area  of  the  public  lands  is  properly  reversed  where  the 
record  fails  to  establish  that  the  horses  are  excess;  that  is  to  say,  that  removal  of  the  horses  is  necessary 
to  establish  a  thriving  natural  ecological  balance. 

Animal  Protection  Institute  of  America,  124  IBLA  231  (Oct.  28, 1 992) 
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15.  Wild  Horses  and  Burros  Act  (cont'd) 
.2  Animal  Care  and  Placement 

Where  the  Bureau  of  Land  Management  has  retained  custody  of  wild  free-roaming  horses,  adopted 
pursuant  to  the  Act  of  Dec.  15,  1971,  as  amended,  16  U.S.C.A.  1331  (West  Supp.  1980),  on  the  basis 
that  the  horses  have  been  commercially  exploited  and  the  case  presents  substantial  issues  of  fact,  the 
assignee  under  the  original  cooperative  agreements  are  entitled  to  a  hearing  before  an  Administrative 
Law  Judge. 

Geneva  Barry  etai,  54  IBLA  48  (April  9, 1981) 

The  Bureau  of  Land  Management  may  cancel  a  Private  Maintenance  and  Care  Agreement  under  the  Act 
of  Dec.  15,  1971,  as  amended,  16  U.S.C.  §  1331  (1982),  and  take  possession  of  a  wild  free-roaming 
horse  under  the  agreement,  where  the  evidence  establishes  that  the  adopter  violated  the  terms  of  the 
agreement  by  the  unauthorized  destruction  of  another  wild  free-roaming  horse  in  her  custody  under  the 
agreement. 

Susan  A.  Moll,  101  IBLA  45  (Jan.  26,  1988) 

BLM  may  properly  cancel  a  private  maintenance  and  care  agreement  for  wild  or  free-roaming  horses 
upon  receiving  proof  that  the  animals  which  are  the  subject  of  the  agreement  are  in  a  deteriorated 
condition.  Under  such  a  circumstance,  the  burden  of  proving  that  the  deteriorated  condition  was  not 
caused  by  the  adopter's  own  conduct,  so  as  to  permit  the  agreement  to  remain  in  effect,  rests  with  the 
adopter. 

MaryMagera,  101  IBLA  116  (Feb.  8,  1988) 

The  Bureau  of  Land  Management  may  properly  cancel  a  private  maintenance  and  care  agreement  for  a 
wild  horse  and  repossess  the  horse  where  there  is  sufficient  evidence  of  improper  care  of  the  adopted 
horse  to  establish  that  the  adopter  violated  the  terms  of  the  agreement. 

Esther  E.  Lenox,  102  IBLA  224  (May  11,  1988) 

An  application  to  adopt  wild  free-roaming  horses  is  properly  rejected  if,  after  receiving  title  to  horses  from 
BLM  under  a  prior  application  filed  pursuant  to  the  wild  horse  adoption  program,  the  applicant  sold  some 
of  the  horses  to  a  slaughter  buyer. 

LeRoy  Kalenze,  106  IBLA  201  (Dec.  21,  1988) 

BLM  may  properly  cancel  a  private  maintenance  and  care  agreement  for  a  wild  horse  and  repossess  the 
horse  where  there  is  sufficient  evidence  of  improper  care  of  the  adopted  horse  to  establish  that  the 
adopter  violated  the  terms  of  the  agreement. 

Grant  F.  Morey,  108  IBLA  354  (May  12, 1989) 

A  document  that  is  styled  as  a  "protest"  is  nevertheless  a  notice  of  appeal  where  the  person  filing  it  has 
been  a  party  in  a  dispute  and  challenges  BLM's  decision  to  repossess  a  wild  horse. 
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15.  Wild  Horses  and  Burros  Act  (cont'd) 


A  Private  Maintenance  and  Care  Agreement  for  a  wild  horse  is  properly  canceled  and  the  horse  is 
properly  repossessed  by  the  Federal  Government  where  there  is  sufficient  evidence  of  improper  care  of 
the  adopted  horse  to  establish  that  the  adopter  violated  the  terms  of  the  agreement  by  "inhumanely 
treating"  the  horse,  in  that  it  was  allowed  to  suffer  stress  and  injury  owing  to  action  or  failure  to  act  that 
was  not  compatible  with  animal  husbandry  practices  accepted  in  the  veterinary  community. 

Where  the  record  establishes  that  a  wild  free-roaming  horse  that  has  been  placed  for  adoption  was  found 
in  a  deteriorated  condition,  the  burden  of  proving  that  the  horse  was  in  satisfactory  condition  rests  with 
the  adopter.  This  burden  is  not  met  by  uncorroborated  assertions  and  statements  of  neighbors  as  to 
general  well-being  of  the  horse. 

Under  43  CFR  4760.1(d),  BLM  may,  in  its  discretion,  give  a  would-be  adopter  of  a  wild  horse  a 
reasonable  amount  of  time  to  complete  required  corrective  actions  in  lieu  of  immediate  repossession  of 
the  horse  and  cancellation  of  the  Private  Maintenance  and  Care  Agreement,  or  may  elect  to  repossess 
the  horse  immediately.  Where  the  record  establishes  that  the  horse  was  suffering  from  inhumane 
treatment  on  the  date  of  repossession,  it  was  properly  repossessed  and  the  agreement  properly 
canceled. 

Under  paragraph  9  of  BLM's  Private  Maintenance  and  Care  Agreement  for  the  adoption  of  wild  horses, 
made  generally  applicable  by  43  CFR  4760.1(a),  any  foal  born  after  the  adoption  of  a  wild  horse  is  the 
property  of  the  adopter.  However,  the  adoption  of  a  wild  horse  is  not  final  until  certificate  of  title  is  issued, 
so  that  any  foal  born  to  a  horse  prior  to  issuance  of  certificate  of  title  for  that  horse  is  not  the  property  of 
the  adopter  and,  where  the  horse  has  not  been  subjected  to  inhumane  treatment,  possession  of  the 
foal  is  properly  taken  by  BLM. 

Authority  for  fining  criminal  violators  of  the  regulations  governing  adoption  of  wild  horses  is  distinct  from 
the  administrative  remedies  found  therein.  The  fact  that  BLM  did  not  present  evidence  at  a  criminal 
proceeding  does  not  affect  the  validity  of  its  evidence  in  the  administrative  proceeding,  and  the  acquittal 
of  a  person  on  the  criminal  charge  does  not  preclude  the  Department  from  invoking  administrative 
remedies,  including  repossession  of  the  horse  and  cancellation  of  the  Private  Maintenance  and  Care 
Agreement. 

Thana  Conk,  1 1 4  IBLA  263  (May  9, 1 990) 

BLM  may  properly  cancel  a  Private  Maintenance  and  Care  Agreement  for  an  adopted  wild  horse  when 
there  is  sufficient  evidence  of  improper  care  of  the  horse  to  establish  that  the  adopter  violated  the  terms 
of  the  Agreement. 

Kathleen  Chapman,  115  IBLA  59  (June  12,  1990) 

Under  43  CFR  4750.5(b),  BLM  is  required  to  transfer  title  to  a  wild  horse  when,  after  12  months,  the 
adopter  has  compiled  with  the  terms  and  conditions  of  the  private  maintenance  and  care  agreement  and 
the  authorized  officer  determines,  based  on  a  field  inspection,  or  the  adopter  provides  a  certification  of  a 
qualified  official,  that  the  animal  has  received  proper  care  and  humane  treatment.  However,  when,  prior 
to  transfer  of  title,  the  adopter  sells  the  animal  in  violation  of  the  terms  and  conditions  of  the  agreement, 
BLM  may  properly  cancel  the  agreement. 

G.  W.  Elliott,  117  IBLA  134  (Dec.  4,  1990) 
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15.  Wild  Horses  and  Burros  Act  (cont'd) 

Where  evidence  of  record  tends  to  show  the  condition  of  adopted  horses  and/or  burros  is  such  as  to 
threaten  their  continued  survival,  the  burden  is  upon  the  adopter  challenging  cancellation  of  the 
adoption  agreement  and  repossession  of  the  animals  to  show  that  the  condition  was  not  due  to  any 
conduct  or  neglect  on  his  part.  A  hearing  may  be  ordered  where  the  record  presents  issues  of  material 
fact. 

George  Gilchrist  et  al.,  117  IBLA  142  (Dec.  11,  1990) 

BLM  may  properly  cancel  private  maintenance  and  care  agreements  for  wild  horses  and  repossess  the 
horses  when  there  is  sufficient  evidence  of  improper  care  of  the  adopted  animals  to  establish  that  the 
adopter  violated  the  terms  of  the  agreement. 

Vickie  L.  Fontenot,  Allen  J.  Fontenot,  Jr.,  120  IBLA  47  (Oct.  22,  1991) 

BLM  may  properly  cancel  private  maintenance  and  care  agreements  for  wild  horses  and  repossess  the 
horses  when  there  is  sufficient  evidence  of  improper  care  of  the  adopted  animals  to  establish  that  the 
adopter  violated  the  terms  of  the  agreement. 

Freddie  R.  Mason,  126  IBLA  28  (April  13, 1993) 

The  Wild  Free-Roaming  Horses  and  Burros  Act  authorizes  the  Secretary  to  make  excess  wild  horses 
available  for  private  maintenance  and  care  by  qualified  individuals.  An  applicant  must  have  no  prior 
conviction  for  inhumane  treatment  of  animals  or  for  violation  of  the  Act  or  its  implementing  regulations. 

A  BLM  decision  rejecting  an  application  to  adopt  a  wild  horse  on  the  ground  that  an  applicant  has  violated 
a  regulation  implementing  the  Wild  Free-Roaming  Horses  and  Burros  Act  will  be  set  aside  if  the  applicant 
has  not  been  convicted  of  the  violation  as  provided  in  43  CFR  4750.3-2(a)(2),  and  a  substantial  issue 
exists  as  to  the  applicant's  responsibility  for  the  violation.  The  regulation  contemplates  that  issues  of 
culpability  will  be  resolved  in  a  proceeding  that  would  lead  to  a  conviction  rather  than  an  appeal  to  this 
Board. 

A  person  who  has  expressed  an  intent  to  commercially  exploit  an  animal  after  receiving  title  is  not  a 
qualified  applicant.  When  determining  whether  an  applicant  is  qualified  it  is  proper  for  BLM  to  ascertain 
an  applicant's  long-term  intent  in  order  to  assure  that  the  horse's  humane  treatment  and  care  will 
continue  after  title  transfers. 

Marvin  Cook,  126  IBLA  158  (May  10, 1993) 

BLM  properly  canceled  a  private  maintenance  and  care  agreement  for  a  wild  or  free-roaming  burro  upon 
receiving  proof  that  the  animal  subject  to  the  agreement  was  in  a  deteriorated  condition.  Evidence 
offered  by  the  burro's  custodian  to  establish  that  a  genetic  defect  was  the  cause  of  the  burro's  observed 
hoof  condition  was  not  adequate  to  overcome  contrary  medical  evidence  based  on  an  actual 
examination  of  the  adopted  burro  where  the  evidence  of  genetic  defect  offered  by  the  adopter  related 
to  other  animals  not  covered  by  the  maintenance  agreement. 

John  P.  Wiley,  126  IBLA  261  (June  2,  1993) 
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15.  Wild  Horses  and  Burros  Act  (cont'd) 

BLM  properly  canceled  a  private  maintenance  and  care  agreement  for  three  wild  horses  and  took 
possession  of  a  remaining  wild  free-roaming  horse  where  the  record  established  that  the  adopter 
violated  the  terms  of  his  agreement  by  selling  the  other  two  horses  before  title  to  them  was  issued  by 
BLM. 

Darby  L  Ryland,  126  IBLA371  (June  30,  1993) 
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16.  GRAZING  LEASES 


.1    General 

An  Area  Manager's  decision  apportioning  lands  between  two  grazing  lease  applicants  ordinarily  will  not 
be  disturbed  where  both  applicants  have  equal  preference  rights,  the  apportionment  is  consistent  with 
the  regulatory  criteria  of  43  CFR  41 21. 2-1  (d)  (2),  and  the  decision  is  not  shown  to  be  arbitrary  or 
capricious.  However,  where  a  new  statute,  sec.  402  of  the  Federal  Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.A.  1752(c)  (West  Supp.  1978),  dictates  that  in  certain  circumstances  "the  holder  of  the 
expiring  permit  or  lease  shall  be  given  first  priority  for  receipt  of  the  new  permit  or  lease,"  the 
apportionment  must  be  conformed  therewith. 

In  view  of  43  U.S.C.A.  1752  (c)  (West  Supp.  1978),  which  dictates  that  in  certain  circumstances  the 
present  grazing  user  shall  have  a  right  to  first  refusal  for  any  new  lease,  43  CFR  41 10.5  (43  FR  29070), 
must  be  read  in  pari  materia  therewith  and  with  43  CFR  4130.2  (e)  (43  FR  29072)  to  be  construed  as  a 
valid  regulation  and  must  be  interpreted  not  to  apply  where  the  present  grazing  user  desires  a  new  lease 
and  otherwise  meets  the  statutory  and  regulatory  criteria. 

Harvey  Sheehan  and  Hazel  Holland  Mudon,  39  IBLA  56  (Jan  16,  1979)  86  I.D.  51 

A  District  Manager's  decision  reached  in  the  exercise  of  administrative  discretion  pursuant  to  the  Taylor 
Grazing  Act  of  1934  may  be  regarded  as  arbitrary  or  capricious  only  where  it  is  not  supportable  on  any 
rational  basis  and  the  burden  is  on  the  appellant  to  show  by  substantial  evidence  that  the  decision  is 
improper.  A  District  Manager's  decision  not  to  release  a  grazing  lease  for  a  certain  area  until  that  area  is 
fenced  and  to  reduce  appellant's  AUM's  accordingly  rests  on  a  rational  basis  where  the  facts  show  that 
this  unfenced  area  adjoins  the  bombing  range  and  grazing  thereon  could  result  in  trespass  on  the 
bombing  range,  inconsistent  with  the  use  of  the  range. 

Under  the  Supremacy  Clause,  U.S.  Const.,  art.  VI,  cl.  2,  Federal  laws,  including  Federal  grazing 
regulations,  override  conflicting  State  laws  with  respect  to  public  lands. 

Colvin  Cattle  Co.,  Inc.,  39  IBLA  176  (Jan.  30,  1979) 

Where  two  conflicting  grazing  lease  applications  are  filed  under  the  Taylor  Grazing  Act,  as  amended,  43 
U.S.C.  &  314m  (1976),  and  one  applicant  owns  base  property  of  320  acres  which  supports  a  preference 
right  for  the  grazing  lease,  which  base  property  the  other  applicant  formerly  leased  from  a  previous  owner 
to  support  a  grazing  lease,  the  grazing  lease  is  properly  issued  to  the  applicant  who  is  the  present  owner 
of  the  base  property  because  such  property  has  historically  been  used  in  connection  with  that  grazing 
lease  and  the  base  controlled  by  the  other  applicant  is  only  80  acres. 

A  decision  of  the  District  Manager  rejecting  a  grazing  lease  application  will  not  be  disturbed  on  appeal  in 
the  absence  of  a  showing  that  the  decision  is  not  reasonable  or  does  not  comport  with  statutory  or 
regulatory  standards,  and  where  the  decision  appealed  from  is  consonant  with  good  range 
management. 

Ted  Crum,  40  IBLA  129  (Mar.  28,  1979) 
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16.  Grazing  Leases  (cont'd) 

In  view  of  43  U.S.C.  1752(c)  (1976),  which  dictates  that  in  certain  circumstances  the  holder  of  the 
expiring  grazing  lease  shall  be  given  first  priority  for  receipt  of  the  new  lease,  a  District  Manager's  decision 
apportioning  lands  between  conflicting  lease  applicants  will  not  be  disturb  where  holders  of  the  expiring 
lease  receive  the  land  except  for  a  portion  and  do  not  appeal  the  award  of  the  portion  to  conflicting 
applicant,  thus  waiving  their  preference  right  to  said  portion. 

Cub  River  Stockmen's  Ass'n,  42  IBLA  26  (July  26,  1979) 

Where  BLM  renewed  an  Alaska  grazing  lease  on  lands  for  which  the  State  of  Alaska  had  previously  filed  a 
selection  application,  and  where  it  first  expressly  advised  the  lessee  that  his  lease  would  be  subject  to 
cancellation  when  the  State  application  was  resolved,  BLM  may  cancel  the  lease  following  tentative 
approval  of  the  State  selection  application  preparatory  to  transferring  control  over  the  lands  to  the  State, 
as  43  CFR  4230.1  gives  it  the  authority  to  cancel  Alaska  grazing  leases  to  permit  utilization  of  the  land  for 
other  purposes  in  the  public  interest. 

Estate  of  C.  Walter  Keaster,  47  IBLA  363  (May  21 , 1 980) 

A  decision  that  denied  grazing  lessees  increased  preferences  because  adequate  data  was  not  available 
to  support  the  increases  sought  was  not  shown  to  be  irrational  so  as  to  require  reversal  because  the 
decision-maker  chose  to  reject  data  gathered  by  a  preliminary  study  using  discredited  sampling 
methods. 
Robert  E.  Miller,  Jr.,  &  Donald  £  Rowlett  v.  Bureau  of  Land  Management,  118  IBLA  354  (Mar.  14, 1991) 
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16.  Grazing  Leases  (cont'd) 
.2    Applications 

Where  two  conflicting  grazing  lease  applications  are  filed  under  the  Taylor  Grazing  Act,  as  amended,  43 
U.S.C.  314m  (1976),  and  one  applicant  owns  base  property  of  320  acres  which  supports  a  preference 
right  for  the  grazing  lease,  which  base  property  the  other  applicant  formerly  leased  from  a  previous  owner 
to  support  a  grazing  lease,  the  grazing  is  properly  issued  to  the  applicant  who  is  the  present  owner  of  the 
base  property  because  such  property  has  historically  been  used  in  connection  with  that  grazing  lease 
and  the  base  controlled  by  the  other  applicant  is  only  80  acres. 

A  decision  of  the  District  Manager  rejecting  a  grazing  lease  application  will  not  be  disturbed  on  appeal  in 
the  absence  of  a  showing  that  the  decision  is  not  reasonable  or  does  not  comport  with  statutory  or 
regulatory  standards,  and  where  the  decision  appealed  from  is  consonant  with  good  range 
management. 

Ted  Crum,  40  IBLA  129  (Mar.  28,  1979) 

Where  an  applicant  for  a  grazing  lease  has  committed  repeated,  willful  trespasses  on  the  public  lands 
resulting  in  the  cancellation  of  the  applicant's  grazing  preference,  the  Area  Manager  may  properly  reject 
an  application  to  lease  on  the  basis  that  it  would  not  be  in  the  best  interest  of  proper  range  management 
to  issue  a  lease  to  the  applicant  in  preference  over  other  qualified  applicants  for  the  same  land. 

James  M.  Stoos,  57  IBLA  394  (Sept.  10,1981) 

Where  two  conflicting  applicants  for  a  grazing  lease  are  preference  right  applicants,  and  neither  is  the 
holder  of  an  expiring  lease,  a  decision  awarding  a  grazing  lease  to  one  applicant  and  rejecting  a 
conflicting  application,  rendered  in  accordance  with  the  governing  regulatory  standard  (43  CFR  41 10.5), 
will  not  be  overturned  in  the  absence  of  convincing  reasons  that  the  award  is  not  warranted. 

The  Corporation  of  the  Great  Southwest,  69  IBLA  333  (Dec.  28,  1982) 

A  decision  that  denied  grazing  lessees  increased  preferences  because  adequate  data  was  not  available 
to  support  the  increases  sought  was  not  shown  to  be  irrational  so  as  to  require  reversal  because  the 
decision-maker  chose  to  reject  data  gathered  by  a  preliminary  study  using  discredited  sampling 
methods. 

Holders  of  existing  permanent  grazing  preference  rights  who  seek  increased  grazing  preferences  must 
show  that  sufficient  forage  exists  to  support  the  requested  increases.   Generally,  to  be  allowed,  such 
increases  must  be  supported  by  continuing  rangeland  studies. 
Robert  E.  Miller,  Jr.,  &  Donald  £  Rowlettv.  Bureau  of  Land  Management,  118  IBLA  354  (Mar.  14,  1991) 
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16.  Grazing  Leases  (cont'd) 
.3    Apportionment  of  Land 

An  Area  Manager's  decision  apportioning  lands  between  two  grazing  lease  applicants  ordinarily  will  not 
be  disturbed  where  both  applicants  have  equal  preference  rights,  the  apportionment  is  consistent  with 
the  regulatory  criteria  of  43  CFR  41 21 .2-1  (d)(2),  and  the  decision  is  not  shown  to  be  arbitrary  or 
capricious.  However,  where  a  new  statute,  sec.  402  of  the  Federal  Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.A.  1752(c)  (West  Supp.  1978),  dictates  that  in  certain  circumstances  "the  holder  of  the 
expiring  permit  or  lease  shall  be  given  first  priority  for  receipt  of  the  new  permit  or  lease,"  the 
apportionment  must  be  conformed  therewith. 

In  view  of  43  U.S.C.A.  1752(c)  (West  Supp.  1978),  which  dictates  that  in  certain  circumstances  the 
present  grazing  user  shall  have  a  right  of  first  refusal  for  any  new  lease,  43  CFR  41 10.5  (43  FR  29070), 
must  be  read  in  pari  materia  therewith  and  with  43  CFR  4130.2(e)  (43  FR  29072)  to  be  construed  as  a 
valid  regulation  and  must  be  interpreted  not  to  apply  where  the  present  grazing  user  desires  a  new  lease 
and  otherwise  meets  the  statutory  and  regulatory  criteria. 

Harvey  Sheehan  and  Hazel  Holland  Mudon,  39  IBLA  56  (Jan.  16,  1979)  88  I.D.  51 

In  view  of  43  U.S.C.  1 752(c)  (1 976)  which  dictates  that  in  certain  circumstances  the  holder  of  the  expiring 
grazing  lease  shall  be  given  first  priority  for  receipt  of  the  new  lease,  a  District  Manager's  decision 
apportioning  lands  between  conflicting  lease  applicants  will  not  be  disturbed  where  holders  of  the 
expiring  lease  receive  the  land  except  for  a  portion  and  do  not  appeal  the  award  of  the  portion  to  a 
conflicting  applicant,  thus  waiving  their  preference  right  to  said  portion. 

Cub  River  Stockmen's  Ass'n,  42  IBLA  26  (July  26,  1 979) 
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16.  Grazing  Leases  (cont'd) 
.4    Assignment 

Where  there  is  a  private  dispute  involving  the  validity  or  effect  of  a  grazing  lease  assignment,  it  is 
improper  for  the  Bureau  of  Land  Management  to  take  action  on  a  request  for  assignment  approval  until 
final  resolution  of  the  private  dispute  and  receipt  of  notice  of  the  result  of  the  final  determination. 

Charles  H.  Dorman  et  al.  (Appellants),  Robert  L.  Meyer,  Roger  H.  Ramsey  (Appellees),  79  IBLA  209 

(Feb.  28,  1984) 
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16.  Grazing  Leases  (cont'd) 


.5     Cancellation  or  Reduction 

A  District  Manager's  decision  reached  in  the  exercise  of  administrative  discretion  pursuant  to  the  Taylor 
Grazing  Act  of  1934  may  be  regarded  as  arbitrary  or  capricious  only  where  it  is  not  supportable  on  any 
rational  basis  and  the  burden  is  on  the  appellant  to  show  by  substantial  evidence  that  the  decision  is 
improper.  A  District  Manager's  decision  not  to  release  a  grazing  lease  for  a  certain  area  until  that  area  is 
fenced  and  to  reduce  appellant's  AUM's  accordingly  rests  on  a  rational  basis  where  the  facts  show  that 
this  unfenced  area  adjoins  the  bombing  range  and  grazing  thereon  could  result  in  trespass  on  the 
bombing  range,  inconsistent  with  the  use  of  the  range. 

Colvin  Cattle  Co.,  Inc.,  39  IBLA  176  (Jan.  30, 1979) 

A  grazing  lease  issued  under  the  Alaska  Grazing  Act,  43  U.S.C.  316  et  seq.  (1970),  appropriates  the 
lands  and  segregates  them  from  the  public  domain,  barring  them  from  use  and  occupancy  for  Native 
allotment  purposes  until  the  Department  takes  action  to  exchange  lands  from  the  lease 

Herman  Anderson,  Jr.,  Nicholas  Pestrikoff,  Anthony  Drabek,  41  IBLA  296  (June  29,  1979). 

A  decision  that  denied  grazing  lessees  increased  preferences  because  adequate  data  was  not  available 
to  support  the  increases  sought  was  not  shown  to  be  irrational  so  as  to  require  reversal  because  the 
decision-maker  chose  to  reject  data  gathered  by  a  preliminary  study  using  discredited  sampling 
methods. 
Robert  E.  Miller,  Jr.,  &  Donald  £  Rowlett  v.  Bureau  of  Land  Management,  118  IBLA  354  (Mar.  14, 1991) 
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16.  Grazing  Leases  (cont'd) 
.6  Preference  Right  Applicants 

Where  two  conflicting  grazing  lease  applications  are  filed  under  the  Taylor  Grazing  Act,  as  amended,  43 
U.S.C.  314m  (1976),  and  one  applicant  owns  base  property  of  320  acres  which  supports  a  preference 
right  for  the  grazing  lease,  which  base  property  the  other  applicant  formerly  leased  from  a  previous  owner 
to  support  a  grazing  lease,  the  grazing  lease  is  properly  issued  to  the  applicant  who  is  the  present  owner 
of  the  base  property  because  such  property  has  historically  been  used  in  connection  with  that  grazing 
lease  and  the  base  controlled  by  the  other  applicant  is  only  80  acres. 

Ted  Crum,  40  IBLA  129  (Mar.  28, 1979) 

Where  two  preference  right  applicants  file  conflicting  applications  for  a  grazing  lease,  sec.  402(c)  of 
FLPMA  43  U.S.C.  1752(c)  (1976),  mandates  issuance  of  the  new  lease  to  the  holder  of  the  expiring 
lease  provided  that  the  holder  of  the  expiring  lease  maintains  his  or  her  preference  right  qualifications 
and  is  otherwise  in  conformance  with  the  applicable  rules  and  regulations. 

Earl  W.  Piatt,  43  IBLA  41  (Sept.  18,  1978)  86  I.D.  458 

Where  an  applicant  for  a  grazing  lease  has  committed  repeated,  willful  trespasses  on  the  public  lands 
resulting  in  the  cancellation  of  the  applicant's  grazing  preference,  the  Area  Manager  may  properly  reject 
an  application  to  lease  on  the  basis  that  it  would  not  be  in  the  best  interest  of  proper  range  management 
to  issue  a  lease  to  the  applicant  in  preference  over  other  qualified  applicants  for  the  same  land. 

James  M.  Stoos,  57  IBLA  394  (Sept.  10, 1981) 

Where  two  preference  right  applicants  file  conflicting  applications  for  a  grazing  lease,  sec.  402(c)  of  the 
Federal  Land  Policy  and  Management  Act,  43  U.S.C.  1752(c)  (1976),  mandates  issuance  of  the  new 
lease  to  the  holder  of  the  expiring  lease  provided  that  the  holder  of  the  expiring  lease  maintains  his  or 
her  preference  right  qualifications  and  is  otherwise  in  conformance  with  the  applicable  rules  and 
regulations.  However,  where  43  U.S.C.  1752(c)  (1976)  is  not  applicable,  allocation  of  grazing  privileges 
pursuant  to  43  CFR  41 10.5  is  proper. 

Bureau  of  Land  Management  v.  Alfredo  B.  Maez,  67  IBLA  89  (Sept.  13,  1982) 

Where  two  conflicting  applicants  for  a  grazing  lease  are  preference  right  applicants,  and  neither  is  the 
holder  of  an  expiring  lease,  a  decision  awarding  a  grazing  lease  to  one  applicant  and  rejecting  a 
conflicting  application,  rendered  in  accordance  with  the  governing  regulatory  standard  (43  CFR  4110.5), 
will  not  be  overturned  in  the  absence  of  convincing  reasons  that  the  award  is  not  warranted. 

The  Corporation  of  the  Great  Southwest,  69  IBLA  333  (Dec.  28, 1982) 
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16.  Grazing  Leases  (cont'd) 

Where  two  preference  right  applicants  file  conflicting  applications  for  a  grazing  lease,  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  §  1752(c)  (1982),  mandates  issuance  of  the  new  lease 
to  the  holder  of  the  expiring  lease  if  the  holder  of  the  expiring  lease  has  maintained  his  preference  right 
qualifications  and  otherwise  conforms  to  applicable  rules  and  regulations.  However,  where  at  the  time  of 
the  allocation  determination  the  lessee  under  the  expired  lease  did  not  own  or  control  contiguous 
property  as  required  by  43  CFR  4130.2(e)(4)  (1 983),  he  had  no  priority  right  to  renewal  of  the  lease. 

Marcus  Rudnick  v.  Bureau  of  Land  Management,  93  IBLA  89  (July  22,  1 986) 

Grazing  use  of  land  administered  by  a  county  government  as  a  result  of  a  grant  to  that  governmental 
body  pursuant  to  the  Recreation  and  Public  Purposes  Act,  43  U.S.C.  §  869  (1982),  will  not  be  credited 
as  "historical  use"  for  the  purposes  of  adjudicating  the  competing  qualifications  of  grazing  applications 
pursuant  to  43  CFR  4130.1-2. 

Lewis  M.  Webster  v.  Bureau  of  Land  Management,  97  IBLA  1  (Apr.  16, 1987) 

A  decision  that  denied  grazing  lessees  increased  preferences  because  adequate  data  was  not  available 
to  support  the  increases  sought  was  not  shown  to  be  irrational  so  as  to  require  reversal  because  the 
decision-maker  chose  to  reject  data  gathered  by  a  preliminary  study  using  discredited  sampling 
methods. 

Holders  of  existing  permanent  grazing  preference  rights  who  seek  increased  grazing  preferences  must 
show  that  sufficient  forage  exists  to  support  the  requested  increases.    Generally,  to  be  allowed,  such 
increases  must  be  supported  by  continuing  rangeland  studies. 
Robert  E.  Miller,  Jr.,  &  Donald  E.  Rowlett  v.  Bureau  of  Land  Management,  1 1 8  IBLA  354  (Mar.  14,1991) 
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16.  Grazing  Leases  (cont'd) 
.7     Renewal 

Where  two  preference  right  applicants  file  conflicting  applications  for  a  grazing  lease,  sec.  402(c)  of 
FLPMA,  43  U.S.C.  1752(c)  (1976),  mandates  issuance  of  the  new  lease  to  the  holder  of  the  expiring 
lease  provided  that  the  holder  of  the  expiring  lease  maintain  his  or  her  preference  right  qualifications  and 
is  otherwise  in  conformance  with  the  applicable  rules  and  regulations. 

Earl  W.  Piatt,  43  IBU\  41  (Sept.  18,  1979)  86  I.D.  458 

Where  two  preference  right  applicants  file  conflicting  applications  for  a  grazing  lease,  sec.  402(c)  of  the 
Federal  Land  Policy  and  Management  Act,  43  U.S.C.  1752(c)  (1976),  mandates  issuance  of  the  new 
lease  to  the  holder  of  the  expiring  lease  provided  that  the  holder  of  the  expiring  lease  maintains  his  or 
her  preference  right  qualifications  and  is  otherwise  in  conformance  with  the  applicable  rules  and 
regulations.  However,  where  43  U.S.C.  1752(c)  (1976)  is  not  applicable,  allocation  of  grazing  privileges 
pursuant  to  43  CFR  41 10.5  is  proper. 

Bureau  of  Land  Management  v.  Alfred  R.  Maez,  67  IBLA  89  (Sept.  13,  1982). 

An  Administrative  Law  Judge's  decision  adjudicating  grazing  privileges  will  not  be  set  aside  on  appeal  if  it 
is  reasonable  and  substantially  complies  with  the  provisions  of  the  Federal  grazing  regulations  found  at 
43  CFR  Part  4100. 

Marcus  Rudnick  v.  Bureau  of  Land  Management,  93  IBLA  89  (July  22,  1 986) 
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